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Gfﬁce;‘ taking statement Jonathan Horton
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This statement is provided without any knowledge of other evidence that is held by the

Commission, or that will be adduced in its Hearings, or any knowledge of the submissions

that have or will be made to it. T am prepared to supplement this statement with addendum

stetements if further matters are raised that are not alyeady canvassed in this staiement.

I, John Swinson state;
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I am a pariner of King & Wood Mallesons, ©have been a partner of that firm

{previously known as Mallesons Stephen Jaques) since 1999,

I make this statement in response to a request from Mr Jonathan Horton, junior
counsel assisting the Queensland Health Payroll System Commission of Inquiry
(*the Inquiry™). This statement has been initially drafted by Mr Horton on the
basis of an interview with me on 25 February 2013 at the Inquiry offices in South
Brisbane (“the Interview™). The Interview lasted just under 2 bours, I have
considered the contents of the statement as drafted by Mr Horton and amended
where it was necessary to explain further what had been asked of me at the
Interview, Where necessary 1 have sought to clarify my answers from the
Interview, particularly as I did not have access to my files at the Interview and |

was asked about matters of which I had neither warning nor time to prepare nor

Page 1 of 22




seen documents presented to me at Interview. [ have only dealt with topics thal
were discussed with me at the Interview in this statement as [ have assumed they
are the only topics of interest for the Inquiry. 1have not been asked to undertake a
gomprehensive review of my files and | have not done so. This statement is based
on my recollection, although I have been assisted by documents, Where that has
oceurred T have referred to the documents — generally they arc emails, I was
informed by Crown Law before the Interview that the Slate had waived legal
professional privilege in relation to my work with the State on this matter but
subject to conditions, which Mr Horlon accepted at the Interview. Subsequently,
on 8§ March 2013, 1 was advised by letter from Crown Law that all restrictions on

the waiver of privilege were litted by the State.

x

Mallesons was ong of the firms on the Qucensland Treasury legal panel as at mid-
2005 and mid-2007 (and for some time before then). 1 have carried out legal work
for Queensland Treasury on a variety of information technology projects since at

least 1998,

4, Tor example, [ assisted Queensland Treasury in contractual arrangements in
relation {0 its whole-of-government system used for preparing the State’s budget.
I provided legal services to Quesnsland Treasury in 1999 on a project that was
preparing Queensland Treasury for issues that may have arisen on 1 January 2000

duc to what was commonly known as the Year 2000 bug.

5. I had involvement with negotiations for two coniracts between the State and IBM.
The firsl was entered into on 30 November 2005 and the second was entered inta
on 5 December 2007, In both these contracts, IBM was cngaged by the State to
provide scrvices to the State. Additionally, in the 30 November 2005 contract,
IBM agreed to provide licensed software to the State. For example, IBM licensed
the WorkBrain software to the State pursuant to the 30 November 2005 contract.

The 30 Novamber 2005 contract came to be known ns the HRBS contract.

6.  These contracts, in a broad scnse, related to what was then known as the Shared

Services Solution program which the State was implementing, albeit that the

Withess signature; /Z“/ej/f”»’fé’xf’ M feer signature:
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contracts adopt different models for delivery of that initiative. I recall that in
2005, CorpTech employees (whom I cannot now identify) informed me that
CorpTech itself was carrying out the various projects, and had engaged
contractors (such as Accenture and individual contractors) to perform discrete
items of work, and for the most part, CorpTech managed the contractors and
assigned priorities, 1was engaged by ihe Biate to provide legal services to
CorpTech in 2005 whereby IBM was to be engaged by CorpTech as one of the
contractors providing software and services to CorpTech. In mid-2007, I was told
by Keith Millman of Queensland Trecasury that this approach was not leading to
results, and so the State had decided explore whether a “prime contractor” model,
in which CorpTech would appoint a single contractor (the prime contractor) who
would take responsibility for the outcome, would be more beneficial. A “prime
contractor” model is a well-known 1T contracling moedel. Under a “prime
contractor” model, CorpTech would only manage one contractor, who would do
some of the work, appoint subcontractors to do other parts of the work, and who
would take responsibly for the work of the subcontractors and the day-to-day

management of the project.

7. Thus, the 2005 contract with IBM was for discrete pieces of work while the 2007

contract appointed IBM as the prime contractor.

8.  There were different engagement processes for nty services for the two contracis 1
have mentioned. My engagement for the 2005 contract followed a selection
process which CorpTech established. That agency conducted an RFO (Request
for Offfer) process in about July 2005, {submitted an offer to CorpTech on behalf
of Mallcsons Stephen Jaques, [ was interviewed by CorpTech as part of that
selection process. On 10 August 2005, 1 received an cmail from Bruce Roworth,
Principal Contract Management Officer at CorpTech, that stated that Mallesons
Stephen Jaques had been selected as the preferred supplier of services under that

RFO,

9. For the 2005 contract with IBM, I was first engaged by CorpTech to do work in
mid-August 2005, [ was told by Murray Watt of CorpTech that [;M had heen
A ¥ .
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shorilisted for the HRBS contract and that 1 was to provide services as requested
by CorpTech relating to the negotiation of a contract with IBM. I was instructed
by CorpTech that the contract with IBM was to be a GITC contract. The scrvices
that I provided included preparing a risk analysis, preparing a negotiation plan,
leading the contract negotiations with IBM, and reviewing schedules to this
coniract prepared by IBM and CorpTech. The negotiations with IBM were
protracted, starting in late August 2005 and ending at the end of November 2005,

10, Afler completing work on the HRBS contract in November 2005, 1 was not

engaged by CorpTech again until July 2007,

11.  For the 2007 contract, I was contacted by Mr Keith Millman from Queensland
Treasury Legal Services Unit on 26 July 2007. He asked if I would come to a
mecting, After that ¢all, also on 26 July 2007, Keith Millman sent me an email
stating that:

"Treasury Depariment wishes lo enpape you pursuant to the Lepal Services Panel Arranpement

435/000026, 1o advise on the proposal to engage a "Prime Contractor” to manape the external
service providers that provide support to the Shared Services Solutions (388) propram.”

12. I attended a meeting on 27 July 2007 to be briefed about this, and provided oral

advice to Keith Millman. 1 discuss this further below,

13, T have been asked by Mr Horton about an agreement dated 28 July 2005 between
the State and 1BM. This agrecment 1s whal is commonly called a Deed of
Variation, | was not involved in its preparation. It looks to me to be variations to
the Government Information Technology Conditions (GITC) which 1BM had
negotiated with the State (through what was then called the GITC branch),

although that is an assunption by me.

Fvenits belore December 2007

14, On 27 July 2007, | was asked by Mr Millman to advise whether the State could
appoint a prime contractor to deliver services to CorpTech, as distinet from the

previous model it had been operating under,
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15, Up until this stage (mid 2007), the Siale had been, in effect, its own contract
manager. It had contracts with 1BM, Accenture, SAP, LogicaCMG and some
smaller IT providers for the provision of services to the State, but the State

managed the work and perhaps did some of its own programming.

16, 1 was informed by Mr Millman that that model was not working particularly well.

17. My engagement in July and Angust 2007 was limited, but later expanded. In
general lerms, my engagement was to provide legal advice on the prime
conlractor model, also to assist in the nepotiations with the contract, to drafi the
contract, and (o assist with any legal questions that came up during the

procurement process,

18. Inmy interview, Mr Horton asked me aboul a Request for Information or a
Request for Proposal which it has been suggpested to me, by Mr Horton, preceded
the ITO's issue in July or August 2007. In my inferview, | said that I had no

knowledge of a Request for Information or a Request for Proposal.

19, I have since reviewed my files in relation to this question. On 7 and 8 August
2007, I was provided with four proposals, from IBM, Accenture, LogicaCMG and
SAP. These were provided to me by Marce Blakeney by email, who was a
manager in the “Fin Business Admin & Contracts” scction at CorpTech, Ms
Blakeney also provided me with an overview document of a procurement process
that [ understood she had prepared, that informed me that these proposals were in

response to what was called a “*Request for Information™ {(or “RFI™).

20. 1did not review these proposals in great detail, which is the reason that I did not
remember them in my interview with Mr Horlon, I did not review these proposals
in greal detail because, on § August 2007, 1 was contacted by Ms Blakency by
email and asked to attend a mecting the next day at CorpTech. I was fold that

Terry Burns and Barbara Perrolt (CorpTech Executive Director) and Joanne
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Bugden (Director, Finance, Business Administration and Contracts), were to

attend that meeting.

21. 1attended that meeting on 9 August 2007, and advised that a formal tender
process was necessary, rather than amending the existing contracts to change the
services being provided. 1 also advised that the proposals received in response to
the RFI were varied, vague on key clements and had many carve-outs, and could
1ot be trealed as offers capable of acceptance by the State. My notes of that
mecting (that T provided 1o Mr Millman and Mr David Ford shortly aller the
mecting) are attached and marked JVST,

22, On 13 August 2007, [ was coniacted by Mr Keith Goddard by email, who |
belicved was a contractor then engaged by CorpTech, who inviled me io a
meeting with him the next day, and informed me that the purpose of the meeting
was to discuss the available strategics for cessation of the current contracts and

rapid movement to a prime confract scenario.

23, Tattended that meeting with Mr Goddard on 14 August 2007, and again advised
that a formal tender process should be used to select the prime contractor. My

notes of thal meeting are attached and marked JVS2,

24.  On 22 August 2007, T became aware that CorpTech was preparing what was
called an RFO (Request for Otfer) document that was later renamed an [nvitation
to Offer (1TQ), and I was provided with a drafi of the RFO via email on that datc.
(I will use the term ITO to avoid confusion.) Over the next 3 wecks, [ was
engaged by the State to provide legal input in relation to the wording of the ITO
document. The ITO document went through at least 17 drafts, and 1 was informed
by Ms Blakeney by email that the final version of the ITO was provided to a

group of selecled vendors on or about 12 September 2007,

25. My involvemenl during this period in which the ITO was being prepared, ata
general level, was assisting in preparing the legal aspects of the ITO, such as
" drafting questions 1o be included in the ITO that were directed to legal issucs, and

helping the State with its strategy in relation to this procurcment and what was

Witness signature: %ffzﬁ—’/ﬁ{?«#f Qffieessignaturc:

Page 6 o' 22




going to later be negotiations to make sure that the State did not lose leverage and

g0 (hat the State’s legal position could be protected as far as could be negotiated.

26. I drafted what I believe became Response Schedule E (or Response Schedule 5 in
earlier drafts) of the ITO. The questions in Response Schedule E were direcled to
the legal response part of the tender invitation. Idid thisin the 3 week period
discussed above. | made suggestions in refation Lo other parts of the ITO

documenl where I believed legal input was required,

27, 1helped drafl questions for the ITO concerning compliance with the bidder’s
ability to contraet quickly hecause I was instructed orally on a number of
occasions this was an urgent project. This was set out in Response Schedule E,

under the heading “Timing”.

My Burns

28.  In 2007, 1 had the understanding that the Under-Treasurer had engaged Mr
Terry Burns as a consultant to review the then current operating model of
CorpTech, This was my understanding because it appeared to me that Mr Burns
was reporting to the Under-Treasurer (Mr Bradley) or an assistant Under-
Treasurer (Mr Ford). [recall that I was told that Mr Burns produced a report
which said that it would be more advantageous for the State to have a prime
contractor so the State could deal with one entity and because the prime contraclor
could then take responsibility and subcontmet where needed to third parties, 1do
not recall seeing this report, and I cannot remember who told me (his information

ar when il was lold (o e,

29, The first time [ met Mr Terry Burns was at a time after My Millman had called me
and asked me to come to the meeting to which [ referred above. That would have
been shortly after 26 July 2007. Prior to 2007, [ had previously worked with Mr
Millman, Mr Goddard and Mr Darrin Bond on other projects and contracts
(unrelated to the ones the subject of this Inquiry) but not with Mr Burns,

Witness signalure: ,/Z/ Mﬁ {fficer signature:;
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My rele in the ITQ Evaluation — September/October 2007

340,

3l,

32,

My attention has been drawn by Mr Horton to the Evaluation Report for the ITO
which mentions my rolc as “Legal Review and Probity Advisor™, It is incorrect to
deseribe me as probity advisor. I was never retained by the State to be probity
advisor on the project nor ever asked to do so. [ was not awarc of who was
probity advisor, The issue did not concern me because | considered that an
external probity advisor was not required on the project because government
procurement officers carried out tasks to ensure probity, and in some other similar
government IT procurements prior to this time there was no external probity
officer. My role is best summarised in a sign off letter that 1 gave to Treasury in
December 2007 about the time that the final draft of the contract was prepared.
That letter sets out what my role was and what I did and did not do. That letter is
altached and marked JVS3.

[ am not aware of anyone clsc on the tender evaluation panel who could properly
be classed as an external probity adviser. As far as | am aware, there was not an
external probity auditor for this tender, There were people like Maree Blakeney,
(whose role was a coniract and procurement manager), who was following what 1
understood to be standard State government procurement processes and using
slandard government documentation. There is no legal requirement of which I

was awarg at the time that therc be an external probily adviser.

[ did give legal advice on a probity issue in the course of the I'TO evaluation in or
late October 2007, On 19 October 2007, Vicloria Atlas from the Accenture Legal
Group sent me an email that she said was received by Accenture on 10 October
titled “IBM Costing”. 1 was inviled by Ms Blakeney to a meeting with Barbara
Perrott and Jan Dalton from CorpTech and Simon Porter and Marcus Salouk of
Accenture at Spm on 22 October 2007, At that meeting, 1 was advised I belicve
by Mr Porter that an Accenture contractor (working at that time for the State) had
recessed [BM pricing. Accenture raised this matter themselves with the State.
Shortly after that meeting, I reported to Mr Millman {(who did not attend that

meeting) that Accenture were prepared to swear an affidavit that they did not use

7
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35,

36.

37.

the information that the contractor had accessed, and that Accenture would
dismiss the contractor, who was on an Accenture sponsored visa (from Haly). 1
said that QG is still investigating. A question which [ was asked by Mr Millman
was whether Accenture was in breach of any contract with the Statc arising out of

this conduct.

Related (o this issue (but arising before the ITO was issucd), there was a concern
raised (I do not remember who raised this concern) that events like this could
occur with bid documnents because of the large number of contraciars working
within CorpTech. As a consequence, [ recommended to CorpTech that the
original bid documents could be delivered to Mallesons offices instead of being
lodged through the typical government tender box process or government online
system, where g contractor for a bidder may he able to access another bidder’s

ofter.

After the bids had been subniilted, [ provided them to CorpTech, and morc and

more people had access to these bid documents, as part of the evaluation process.

The probity issue I first mentioned above at [32] was the subject of emails
between Mr Milkman and me. 1do not recall giving formal written advice on that

issue.

Mr Horton has asked if 1 was aware of any suggestion that IBM ever had access to
Accenture’s pricing at the time of the preparation of the bids. I do not currently

recall any such suggestion,

1 have been asked by Mr Horton if there was a conflict of interest register for
members of the evaluation panel. At the present time, I cannol remember if there
was sueh a conflict of interest register. 1 was asked by Ms Blakeney in an email
dated 7 August 2007 to sign a conflict of interest declaration. I did not do s0

because [ was already under an ethical duty to the client and, in addition, the
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Legal Services Panel Arrangement 435/000026 already imposed confidentiality

and conflict of intcrest obligations on me.

38, Tatlended some meetings of the evaluation panel during the period of 8 Qctober Lo
18 October 2007,

39. My role in the evaluation was, in a general sense, to do an evaluation of the legal
responses to the tender, A drafl contract (GITC) and drafl contract outline
questions (Responsc Schedule E) had been included with the tender responses. |
had to look at the contract outline questions and check how the bidders had

responded o them,

40. One of the evaluation sub teams was “Legal and Procurement™. A copy of the
report of the group on that issue is atlached and marked JVS4, The team lead on
that sub-issuc was Marce Blakeney. [ provided input into that report and a part of
the report is my drafting. My recollection is that Ms Blakeney's role in the
preparation of the document marked JVS84 and in the evaluation process generally
was wider than mine, Ilooked at legal issues and she looked at issues such as
vendor management; broader business issues which were related to legal and

procurement.

41, Mr Horton has advised me that Ciausc 7 of the [TO established a process for
bidders making inquiries. I edited and added to Clause 7 of the ITO when the
ITO was being prepared. My understanding of the intention of Clause 7 was to
prevent the Qfferors communicating with the State outside of the official tender

and negotiation process.

42, Inresponse to a question from Mr Horlon regarding the offers submitted by IBM
and Accenture, [ recall that there was a difference in architecture proposed
between IBM and Accenlure. A major technical difference between them was
whether one funetion (awards processing) should be external to the SAP program

or alternatively, whether this function should fake place within the SAP

-~ .
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environment. 1BM's proposal was to build externally, using software known as
WorkBrain that the State had licensed from IBM for this project in 1995, pursuant
to the HRBS contract refeired to above. Accenture’s proposal was to do the
awards processing within the SAP environment. There were technical discussions
between the project team as to which mode! was best. 1 was aware of those
discussions from my attendances at the meetings referred to at [38] above, bul I
did not contribute to them in a material way because they related to technical
issues, However, I considered that I had to be aware of such issues, as they may
impact the ncgotiation or drafling of the contract, (In fact, as it tuned out, this
issuc was explicitly covered in the contract with IBM in clause 5.3 and in

Schedules 26 and 46.)

43, 1recall that the WorkBrain issuc was one of the key issues when looking at the
dilferences hetween the Accenture and IBM bids from a technical point of view

between the two proposals.

44, At some time duting the process (1 cannot recall exactly when, but T believe it was
after IBM had been shortlisted), IBM made a presentation to the State regarding
WorkBrain Scalability. The IBM presentation was included as Schedule 46 of the
contract between IBM and the State. Mr Horton has identitied that on sheet 6 ol
that presentation, that scalability testing of WorkBrain as the awards engine for
rostering agencies is mentioned. | was nof involved in relation (o these tests, My
vague recollection is that [ was told the tests were not positive but I cannot now

recall in what way they were not positive. [ was not involved in the testing at all.

45, Mr Horton has asked me if | decided the weighting of the various evaluation

ctiteria. [ did not.

46. 1 have been shown by Mr Horlon, a dogument titled "Preliminary comments on
key issues and roadblocks®, That document is attached and marked JVS5. This
document is the preliminary report of the legal and procurement evaluation team

to Maree Blakeney., Ms Blakeney was the team lead of that stream.

7 o,
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47.  Attached to document JVS5 is a spreadsheet. The handwriting on that document

is not mine. Ido not recall having any involvement in preparing this document.

48, ‘Thereis anote at ﬁxe foot of the spreadsheet to the effect that legally, Accenture
and IBM werc on par. I had not seen this comment before but 1 agree with it. I
did not writc the comment. The comment is consistent with the sub-team report
obscrvation that the difference between Accenture and IBM was minimal on the
legal issues. This conclusion was largely based on the answers that Accenture and

IBM gave to Response Schedule E included with their tender respanses,

49. At the end of the evaluation process, 1 recall writing to CorpTech saying that this
was one of the one best Government tender processes I had secn, in terms of effort
trying to get to the best decision for the State, Mr Horton has asked me if [ recall
saying that to Ms Perrott. 1do not so recall specifically, but I did send an email o
the project team on 6 December 2007 after the contract was signed saying words
to the eftect that this was one of the best contract processes 1 had been involved

in,

Contract negotiations with IBM

50. IBM was ranked as the preferred supplier by the project cvaluation team und
contract negotiations were enlered into with IBM. The start date for contract
negotiations was delayed slightly, and I was told by Terry Bums on 24 September
2007 that this was because the Treasurer was to be briefed priot to negotiations

with IBM commencing,

51,  Asistypical in tendcring processes of this nature, the contract negotiation period
with the preferred offeror was an extension of the procurement and seleclion
process. During the contract negotiation period, Accenture’s bid was kept in
abeyance, in the event that contracinal terms could not be agreed with IBM, A
purpose of the negotiation process was to try to improve the State’s position when

compared with the offer that had been submitted.
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- 52, I'was the lead legal negotiator, and drafted part of the contract, supervised other
lawyers from my firm who drafled other parts of the contract, and reviewed all
patts of the contract (whether drafted by Mallesons or IBM). Mr Burns informed
me and Mr Millman on 24 September 2007 (hat he had the position of “Lead
negotiator, high [evel contract review and strategist™ and that my role was “Legal
advisor and contract compilation™. The Contract and drafts of it were prepared by
Matlesons. Some paris of the conlract annexures/schedules were prepared by
others. The contract included slandard GITC terms, which were not drafied by

Mallesons.

53. Three Statements of Scope were annexed to the Conlract at the time it was
exceuted. These were included in the DVD version of the contract, but not in the

printed version of the contract, as set out in clausc 4.4 of the contract.

Mr Burns

54, As stated above, [ understood at in 2007 that Mr Burns had undertaken a review at
CorpTech and suggested the prime contractor modcl, He had a leading role in
thal review process and, as far as [ was aware, he was reporling lo
Gerard Bradley, ihe then Under-Trcasurer, and did not report to CorpTech in
relation to the review, Once his report had been considered by Treasury, 1 believe
that Mr Burns took on a different role, which was to implement recommendations

in his report. In this role, I cannot remember who Mr Burns reported to,

55, As far as [ was aware, Mr Burns was coutracted to the State, not employed by it,
although | am unaware of the terms of such engagement and have never seen his

coniract,
56, My recollection is that Mr Burns was also a key person in the evaluation process,

57. My recollection is that Mr Burmns attended contract negotiations with IBM and

played an advisory role to employces of the State in them. I recall thal questions

) -
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would come up in such discussions about business issues, such as how to deal
with pricing where the scope was not yet fully defined. He was, in eftfect, my
communication back into CorpTech, along with others who attended the

negoliations on behalf of CorpTech.

58.  Imet Mr Burns only afler he had been appointed. As far as I am aware, T had not

met him before that ime.

59. In November and December 2007, Mr Burns was looking to buy an apartment in
Brisbane to live in during the week, as he told me that his primary residence was
near Noosa, During this period, [ recommended some apariment buildings that
Mr Burns should eonsider. Mr Burns did not like my recommendations of
apartment buildings, and he told me he purchased an apartment in Spring Hill. |
vapguely recall that Mr Burns asked {or my recommendation for a conveyancing
lawyer, and I recommended Michael Drummond and his wife Lisa Drummond,

who were then on the Mallesons list for use by Mallesons staff,

60. When Mr Burns was al Queensland Health after he lefl his position with
CorpTech, Mr Burns introduced Mallesons to Mr Peter Douglas at Queensland
Health, [provided two written advices to Mr Douglas at Quecnsland Health in
August 2008 regarding the [BM contract. We were engaged directly by
Quecnsland Health and we billed Queensland Health directly. Mr Burns also
arranged for me to brief Mr Adrian Shea of Queensland Health in July 2009
regarding the [BM contract.

61. After leaving CorpTech, T understood that Mr Buras ran a number of businesses
and had other IT engagements, At one time, | believe after leaving CorpTech, Mr
Burns fold me he had obtained a real estate apgent's license, and he was
considering purchasing a business broking business located on the Sunshine Coast
(as discussed below). Another time, again [ believe atter leaving CorpTech, Mr
Burns told me that he was going to be doing IT project work in India and 1 think

Singapore.

Witness sighature: M é(f?f/ffpf* effieer signature: 4%_

=

Page 14 0f 22




62. From time to time, after he left his position with CorpTech, Mr Burns asked me
for legal advice in relation to some of those businesses, For example, when Mr
Buris (through his company, Cavendish Risk Management) was negotiating to
purchase part of a business broking business, he told me that he was not getting
prompt responses from his then solicitor. He asked me to look at the contracl and
sharcholders agreement prepared by the vendor’s solicitor, which T did, and 1
provided Mr Burns with some comments for him to discuss with the vendor’s

solieitor. This was in about Ogtober 2009,

63. Mr Burns told me (hat he had an interest in a company that distributed a product
in New Zealand that had been developed by Minter Ellison. [ remember that the
company or product was named SafeTrac or similar, and that it did compliance
management training. Mr Burns asked me, 1 think in late 2009, to look al the
distribution contraect concerning this, but my preseni recollection is that I was
unable to be of much assistance to hin because it involved New Zealand legal

issues,

64, Atthe Intcrview, Mr Horton drew my attention to my name appearing on the
Cavendish Risk Management (*Cavendish™) website, a company 1 understand to
be agsociated with Mr Burns. This was the first time T had seen this page on this
website.  Mr Horfon (nor anyone with the Inquiry) did not raise Cavendish with
me before the Interview., Both my details and that of Kirsten Bowe, a special
counsel at King & Wood Mallesons, who works with me, were listed on the
website. [ have no involvement with Cavendish and, as fur as I am aware, neither
docs Ms Bowe. 1recall that in 2009, Mr Burns had & proposal (hat he discussed
with me. He wanted to go out and propose to people the idea of doing risk
assurance on IT projects; and wanted Mallesons to be on his team, to provide
legal advice to his clients as part of his services. I agreed with this. T remember
that Mr Bums produced a brochure or Powerpoint presentation in about July or
August 2009 that discussed (his service offering of Cavendish, whieh Mr Bums

called a “Program Assurance™ service, and that included my name as a person

g 4
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who could provide legal advice in this area to Mr Burns® clients, [ was not aware

of the web page that has been put to me or of my name being on it.

65. I was never a partner of Cavendish and | did not authorise my name being used in

the manner that it has on that wcbsite,

66. 1 did not receive any legal work from any of Mr Bums’ clients, and as far as | can
remember, I did not participate in any pitches or presentations to any of Mr

Burns’ clients,

67. On 13 November 2009, as part of Mallesons usual CLE client seminar scries, |
invited Mr Burns to be a guest speaker at a presentation in Mallesons® offices in
Brisbane, to talk about lessons he had learnt in relation to large 1T projects. 1t is
not uncomimon for Mallesons to invite guest speakers, including clients and
consultants, to participate in CLE client seminars. This seminar was titled

“Project Implementation Breakfast Seminar™.

68,  Atthe Interview, Mr Horton showed me a company search for Training Dynamics
Pty Ltd. 1t shows me as a former sharcholder. Mr Horton (nor anyone connected
with the Inguiry) had ol raised this matter with me before the Interview,
Subsequently, | examined my personal records and recalled that in late October

2009, Mr Burns approached me with a proposal.

09,  As discussed above, 1 reeall that, in October 2009, Mr Burns was a consultant to
or agent or distributor for a Minter Ellison company (SafeTrac) that was providing
compliance management training solutions to clients. I remember Mr Burng
discussing with me various plans and options he had for this business. At the
Interview, when asked by Mr Horton, 1 said that 1 thought that perhaps Mr Burns
was in partnership with Minter Ellison and wanted to set up a company fo provide
legal or compliance (raining to people and he asked me whether 1 wanted to be

involved or whether Mallesons wanted to be involved instead. [ told Mr Horton

Wittiess signalure: //L{ ' (;?fmci@mw Offreer signature: N
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that I went and consulted with people in Mallesons and said, “Yes, we want to be

involved™,

70. At the Interview, 1 told Mr Horton that I cannot remember being a sharcholder of

Training Dynamics Pty Ltd.

71. Having now reviewed my records I recall that in October 2009, Mr Burns asked
me if [ wanted to be involved with a new company that would do compliance
{raining. This company was to be different to the business that Mr Burng was
involved in with Minter Ellison, in that the intention was that the new company
would source and own its own content. The ASIC records for Training Dynamics
Pty Ltd have me listed as a shareholder with 10 §1 shares (out of 100 shares, with
Cavendish Risk Management having 50 shares and another company Rainbow
Consultants having 40 shares) when the company registered in November 2009,
The shares were issued to me as frustec of a family trust. [ refer to an email
exchange with Mr Burns and an associate of his, Mr Payl Feng of HMW Partnors
between 28 — 30 October 2009, a copy of which is altached and matked JVS6. 1
have reviewed my files and recall that the shares were issucd, on the
understanding that I would have to meke a capital contribution at a later time to
cover operating expenses, [ did make such a financial contribution in about
March 2010, which was abeut $1,000. In late 2009 and early 2010, I provided
input to this company about the sclection of the company name, trade mark
registration, domain names and the like. 1 spoke with some people who were
prospects to write some of the content, and [ looked at software that was intended
to be used by the company, and provided my thoughts about this, and 1 prepared a
draft contract to be used with authors, I did not take an active part in the
operations of the company. By the time the company was actually formed,
Mallesons was less interested in getting involved directly, and I recall that my
interest was really as a possible venture for my family at a later stage if the
company succeeded. The company did not do anything, and | learat at the
Intervicw that the company was deregistered in Febroary 2012, My last

involvement with the company was in about March 2010. T believe that all people

Witness signatuee: ,Mwﬁ&w’ Qificer signature;
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involved lost interest in progressing this business within about 3 to 4 months of

when the company was established.

Advice on the contract

72. I gave some written preliminary legal advice to (he State on 24 July 2008. It was
tequested urgently, [ believe by Chris Bird of CorpTech. The draft statement
prepared by Mr Horton attached a copy of a draft advice dated 23 July 2008 as
annexure “J83". | have removed this annexure. A copy of the finalised advice of
24 July 2008 is attached and marked JVS7. That advice deall with two major
issues: the Housing HR solution (which had already been rolled out, with
Accenture as the implementation partner, and this system had a known problem
being the lime it took to process a payroll run); and the other is whether schedule
22A of the 2007 IBM Contract was legally binding. Schedule 22A was the
governance schedule. Mr Horton did not discuss this advice with me at the

Interview,

73. My recollection was that this was the first time T had been asked to give formal
advice about the contract since it was entered into in December 2007, By then, [
was iold (I believe by John Beeston or Chris Bird) that there had been over 100
apreed contract variations, 1 was not provided with them at the time of the advice
nor had I advised on them. | had, however, seen some Change Requests
concerning the contract in 2007, but I cannot remember when 1 was first provided

with such Change Requests.

74,  From about mid July 2008, difficulties were being expressed to me by State
employees with IBM's perfonmance under the contract. Three people in particular
expressed to me such difficulties: Malcolm Campbell, John Beeston and Chris
Bird. Those communications were sporadic and for the most part informal, but at
times resulted in formal instructions to me, for example, to preparc a written

advice or to review or draft a proposed letter to IBM,

Witness signature: / &gi Z:%,{,gf Gffecr signature:
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75.  On 14 August 2008, T was provided by Terry Bumns with a delay natice sent by
IBM to CorpTech dated 8 August 2008. I was asked by Chris Bird to provide

legal advice in relation to this delay notice.

76. 1was asked by John Beetson to review a response prepared by CorpTech that was
to be sent to 1BM in response to the § August 2008 delay notice. On 22 August
2008, 1 provided a mark-up of the CorpTech letter to be sent to Bill Dosk of IBM.,

77.  On 25 August 2008, T provided fegal advice to CorpTech regarding IBM's
performance under the contract. A copy of that advice is attached and marked
JV88. [ was informed by John Beeston by email that this advicc was revicwed by
Barbara Perrott of CorpTech and Boyd Backhouse, Dircctor of Legal Services at
Department of Public Works.

78.  From July 2008 until 2010, T had a number of dealings with Malcolm Campbell,
John Beeston and Chris Bird about real worries they had about IBM's

performance.

79.  For example, in March 2009, Chris Bird asked me 10 help prepare a formal nolice
to IBM, along with a briefing note to CorpTech. On 23 March 2009, I pravided to
Chris Bird a draft notice titled “Schedule 817 Notice to Remedy™.

80. As far as I am aware, this notice was not sent to IBM. On Monday, 30 March
2009, I received an email from Chris Bird that stated:
On Friday Scnior Health and CorpTech Management met with IBM and made an offer of an cxtia
3 Million Dollars (Healths to pay) to complete the Solution by September, but exeluding some
scope items, Can you therefore please pause on the briefing note (unless of course you have

nearly ¢completed ). Bill Doak apparently seemed to accept ihe offer in the mesting, 5o we will
see when we formalise the CCD.,

81. Asfar as I am aware it was not until 12 May 2010 that a noficc was served on
IBM by the State alleging a breach of the contract by 1BM. 1 recall that, at that
time after the notice had beon scrved, Chris Bird or John Beeston invited me out
for a beer because they said, in words to the effect that, “We've been trying to get

a letter to IBM saying that there's been a breach for years now and we finally got

Witness signature; /Z’ﬁéﬂ&Mr signature;
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82,

84.

85.

permission to send them a notice that said ‘breach™, and they wanted to celebrate

the notice. 1 cannot remember if we actually ever went out for a beer or not.

Generally, 1 had limited or sporadic involvement in relation lo the contract with
IBM between when it was signed and 2010, 1 cun say, however, that some pecople
(such as Malcolm Campbell, John Beeston, Chris Bird and Terry Burns) were
expressing certain concerns to me about IBM’s performance under the contract,
but I could not see anything was being done by the State in a formal sense to

exercise the State’s coniractual rights against IBM.

[ also recall Malcolm Campbell, John Beeston and Chris Bird saying to me,
during 2009, that their managers had told them that the approach to [BM that
these men were recommending was too aggressive. [ recall that Maleolm
Campbell, John Beeston and Chris Bird were agitating to take formal action
against [BM under the contract. At one stage, [ understood from discussions that |
had with Barbara Perrott, Malcolm Campbell, John Beeston and Chris Bird that
IBM complained to senfor executives at CorpTech about John Beeston’s

behaviour, and I belicve that he was removed from the project.

At the request of Chris Bird, [ was asked to prepare a letler from Barbara Perrott,
exceutive director of CorpTech, 1o Bill Doak of IBM, to protect the State’s
position. [sent a draft letter to Chris Bird, copied to John Beeston and Malcolm
Campbell, on 23 December 2008, The letter included the paragraph:

Miweover, IBM is now in matetial breach ol its obligations under SOW 8, and in particular, IBM
Isas Mailed to nmcet the 18 Movember 2008 date sef out in SOW 8,

On 15 January 2010, I was informed by Chris Bird that this letter was nol sent to
IBM, and that CorpTech did not want to issue a breach notice at this time because

it would commit the State to a course of action,

I had meetings with Barbara Perrott and James Brown about these matters in 2009
and 2010. Mr Brown said to me on occasions during this period that he wanted to

have a morc cooperative relationship with IBM than would result if we sent &
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breach notice. [ do not recall Barbara Perrott expressing any views to me on this
malter, 1recall that it was my impression and no more, that she seemed to listen

to advice from Mr Brown. Mr Brown reported to Ms Perrott.

87. [attended a meeting on 29 January 2009 with John Beeston, Malcolm Campbell,
Chris Bird, Lynelle Adams, Terry Buins, Boyd Backhouse, Leasa Crisp (all
representing the State) and Bill Doak and Paul Ray (both from IBM), as well as
Kirsten Bowe of our office, Ms Bowe's file note of the meeting is attached and
marked JVS2. I recall that Mr Beeston expressed the view that the State was
unhappy with [BM’s porformance and had missed deadlines and he wanted to
know what was going to get done and by when. Bill Doak tried to reassure the

meeling that things would happen.

88. Tremember two things about that meeting: Mr Campbell was quite aggressive
towards IBM, [ could see he was quitc frustrated; and 1 remember saying in that
mecting that IBM had missed a date (1 cannot remember which date), 1saidto
Bill Doak that IBM was in breach of the contract for missing the date. Mr Doak
proposed a new schedule and I said that that should not be a contract variation
because a contract variation would remove the breach and set a now date. 1 said
words (o the effect that, “The State would want to hold you to the contract und
that IBM can remedy the breach through the usual process, and so no contract

amendment was neccssary”.

89, Mr Doak wanted the matter the subject of the breach lo be removed by a contract

variation and [ said that it was not acceptable to the State.

90, Trecall that Mr Doak threatened to stop work if the State “went legal” and that
IBM would walk off the job. The threat was, in my view at the time, in breach of
the contract. I can remember saying to the CorpTech representatives at the
meeting in words to the effect that “IBM is i breach, but we're not going to tatk
about the breach because if we do that, he's going to walk out, so let's just park

that issue and try o get resolution™.
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91, My recollection is that there were meant to be subsequent meetings after this
mecting with IBM. As far as [ know, they never happened. 1 was told by John
Beeston that Mr Doak went to sec the Director-General of the Department of

Public Works on 30 January 2009.

92, Irecall it being reported back to me by John Beeston that IBM informed
CorpTech that we had been too threatening in the meeting, As far as I recall, the
approach to move forward that 1 thought was agreed with Mr Doak at the 29

January 2009 meeting did not progress.
Declaration

This writicn stalement by me dated 13 March 2013 and contained in the pages numbcered
1 to 22 is {rye and correct to the best of my kuowledge and belief subject to the matters
tdentified in the preamble and second paragraph of this statement.

/ . Slgnature
signedat?  BAIAANE this )% dayof /77/4/?02%/ 20 /3

Wilnessed:

WT/'Q Z;’rf)f»ér'” Signature

Name Lebeccer §icttesp Rak  SoliCo'Fcon—  Roge.
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QCPCI Reforence:  JHO /2127649 Queensiand Health Payroll System
Commission of Inquiry

QUEENSLAND HEALTH PAYROLL SYSTEM
COMMISSION OF INQUIRY

Annexure(s) to Statement of JOHN SWINSON

Items to be annexed lo the statement of John Swinson signed on 13 March 2013:

Anncxure . Description

A "Notn;é From meeting of 9 August 2007

JVS2 | Notes trom meeting of 14 August 2007

IVS3 “Letter from John Swinson to Keith Millman dated 3 Deccmber 2007

TVS4 Team Fvaluation report for “Procurement and Legal” dated 19 October 2007
JVS5 Docunent titled “Preliminary Comments on key issues and road blocks”
JVS6 Chain of cmails between John Swinson, Terry Burns and Paul Feng titled

“Registeation for Trading Dynamics” dated 28-30 October 2009

T Mallesons Stephen Jaques Memorandum of legal advice re IBM Contract dated 24
July 2008

Jvss Mallesons Stephen Jaques Memorandum of legal advice re IBM Conlract dated 25
August 2008

JV8Y | File note from mesting of 29 January 2009

Witness signature: Mﬁ’/’éﬁ"" : Officen signature:
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MALLESONS STEFHEN JAQUES

V&1

Notes for Meeting
588 Program
% August 2007

This is a big, strategic project. Whoever is selected will make millions of dollars profit
over the nexL few years and, if successfully, will be in the driving seat for future work.
The existing contractors are keen 1o have a decislon made quickiy, so that they can “start
wark” under the new arrangements without a proper negotiation. If so, they will get
entrenched and leverage will be lost.

The proposals were varied, vague on key elements and had many carve-outs. They cannot
be treated as offers,

The new proposed “prime contract™ model is significantly difforent to the current
contractual moedel, The current contracts cannot be amended (o cater for a now
arrangement along the fines proposed by the existing contractors.

A formal tender process will be necded. This process can be a closed (invitation only)
tender, and can be more tailored and faster than a full public tender.

It is very important to speeify exactly what is required, #s besl as possible, in the tender,
Key issues are:

- what is the best pricing mode!?

¢ is a risk/reward component appropriate here?

o whal is the governance model?

o cair scope be defined now, and if not, how can it be defined as the project

poes on?
-
Prior to going to tender, the internal povernance model must be decided and explained in
the tender documents.

The potential bidders must be given enough time to put together a considered and careful

binding response.

A new contract must be prepared and negotiated.

GITC can be used as a hasis for the new contract, but much work will be needed. GITC is
not really suited for this kind of arrangement, but it ean be made to work, Careful thought
needs to go into paris of this contract, to ensure that the project progresses smoothly and
that value is obtained. Typically, negotiation of n contract for this type and scale of
project will take at least one month,
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MALLESONS STOPHEM JAQUES

V52

Notes from 888 Program Meceeting
14 August 2007

I CorpTech decides that SAP and Logica do not have a realistic change of winning the
prime condract, it would be best to so inform then -- and (o begin 1o work with them and
the remaining bidders to deterimine their role poing forward,

. The subsiance of any Ictter to SAP and Logica should bo carefully worded,
though the substance of any verbal communication will be equally important
- Caretul thought should be piven (from both a practical busincss perspeetive, as

well as a legal perspective) as to any steps that CorpTech might take to ond the
relationship with Logica

There is some real benefit from going theough the scoping process with the remaining

hidders

® Il wili help CorpTech better define its goals and preferences

» It will result in formal proposals from the remaining bidders that are in-line with
CorpTech’s goals and preferences

The ongoing scoping discussions should not focus on pricing, but rather on resource

allocation, structuring and approach,

. As pait ol this process, CorpTech should ask the remaining bidders how they
would propose 1o work with the unsuccesful bidders

As previously mentioned, though a formal tender process should be used (especially

considering the high cost and potentia! risk of the project), the process can be closed and

can be more tailored

» The ability to tailor the process will depend on CorpTech’s ability to elearly
defing its poals and preferences to the remaining bidders

While there are benefits to moving quickly at all sleps along the process, there are also

poicatial negative consequences that should be con

. If the scoping process is cul too short, CorpTech’s goals might not be as clearly
defined as would otherwise be the ease, which could result in propasals (and
utlimately a conlract, a structure and a program) that docs not meet CorpTech’s
needs

* If the tender process is shortened too much, the bids from the remaining bidders
might not be well considered and thorough, which can result delay during the
conlract negotiation proeess and beyond

° If CorpTech is too quick (o select a winning bid, and starts early work with the
winner, il can result in the winning bidder becoming quickly entrenched and a
loss of leverage for CorpTech

o In the meantime, while the proeess is continuing, CorpTech can continue to work
with the remaining bidders under the existing contractual arrangements

Once a firal decision is made regarding the award of the prime contract, CorpTech and

the winning bidder will need at least 4 weeks to negotiate the prime contract

. Considering the size and seope of the project, both sides -- CorpTech and the
winaing bidder — will likely have a large number of people involved in
connection with the final contract

. While discussions with the winning bidder are ongoing, CaorpTech should try to
relain as much leverage as possible by keeping the unsuccessful bidder on stand-
by in case the negotiations with the winning bidder stall or break-down
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Mr Keith Millman 5 December 2007

ueensland Treasur . -
Q asury John Swinson

GPO Box 611 Partner
BRISBANE QLD 4001 Dircet line

+61 7 3244 8050
Dear Mr Millman

Customer Contract between IBM Australia Lid and State of Queensiand for the
appointment of a prime contractor for the Shared Services Solutions Program for the
Queecnsland Government

The purpose of this letter is to provide our legal certification to the State of Queensland in
relation 10 a proposed contract between the State of Queenstand witl IBM Australia Ltd
(“IBM™) titled “Customer Contract between IBM Australia Ltd and State of Queensland for the
appointment of a prime contractor for the Shared Services Solution Program for the Queensland
Government” (“the Agreement™),

The Agreement results from a competitive tender process and subsequent negoliations with
IBM. We have acted as legal adviser to the State in connection with this process.

The Agreement is a GITC version 5 contract, and includes all the usual GITC protections
(subjeet to IBM’s Deced of' Variation with the Confract Authority). In addition, 1BM have
agreed to inelude a number of Turther contractual provisions in favour of the State that go
beyond those set out in the GITC framework.

Pursuant to the Agreement, IBM is taking on the role of prime contractor in relation to an
existing shared services projecl. Work has been done by others that IBM will take over, During
the negotiations, IBM started work on an interim basis, pursuant (o a pre-existing contractuai
arrangament, to ensure that time and resources were not lost during the negotiation period, As
such, this situation is different to a normal technology contract. Accordingly, the Agreement
deals with a number of issucs and risks that do not normally arise in a usual procurement
process.

Although the contract negotiation team has aimed to deal with all identifiable risks in the
Agreement, some risks still remain. We have provided you will a fist of risks that are not fully
covered in the Agreement or relate to internal behaviours that are not usually dealt with in a
contract such as this. Accordingly, it is extremely important to the success of this project that
the Agreement and relationship with IBM is properfy managed.

S208078_1 £ 04-3500-0617




Queensland Treasury 5 December 2007

As legal advisers, we have reviewed and commented on the tender process and negotiation
strategy. We have also tuken a feading role in the negotiation process and in drafting relevant
contractual provisions and schedules.

Based on the information provided to us by the State and IBM, we arc not aware of any material
legal issues relating to the Agreement that should cause the State concern,

The State has also engaged consultants to provide assistance in relation to this Agreement and
associated project. We have not provided any financial, audit, tax or technical advice to the
State in conncction with the Agreement, i particular, we have not advised on commercial
aspecis of the Agreement, We have rclied on the State in relation to the preparation of the
techinical schedules (such as the Statements of Work) and the pricing schedules.

Based on our instructions, we are of the opinion that the Agreement is suitable for execution by
the State.

Thank you for instructing Mallesons, and we ook forward to hearing further about (he State’s
successful implementation of the Finance and HR salutions.

Yours faithfully

9228071 _1 Poge 2
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Team Evaluation Report o Versior: Fingl e -

1,0  INVIATION TO OFFER

GorpTeoh on hehalf of Quesheland Treasury invited offore for the supply of ceiteln professional
ssrvices ralaling to tho Shared Service Soluflons Prograi of work, |

Thle: Prime Contraclor for the Shared Servise Soluiona program for the Queensiand Government
{ITO No. No: 435 / D0D234),

ITO lasuad: 12/09/2007
Dale & Time Closad:  08/10/2007, 10,00 am

20  EVALUATION GRITERIA

Tha evaluation oriteria, es defined In the ITO docuiment and walghtings used to assess tha Offers
are described In Appendix-A.

3.0  EVALUATION PROGESS

Staged evaluallon process wes edopted for the evalugtion of the subject ITO 6s desotibed below,

Ovarall Evaluation Process Objectives;

Review Offers objeotively and provide a scote per calagory
Hightight Strangths, Weseknasses, Isaues and Risks of each Offer
Rooument any ooniractual Implioationa

Provide Evaluation Raport for Stesyling Group epproval

Stage -1

OhJoctiva - Revlew offers within each category, complets the Sirengths, Weaknesses, Risks end
lssues femplate, cotmplete the Scorlhy template and provide = draft repotl.

Documestitation

ITO report
Vandor Offore
Strengths, Weaknanaes, Risks & lssuas Tamplate
Scotlng Template
Eveluation Report templala
Proocss
o Review offars within agreed feams |
Highlight Strengths, Waaknespes, fsaties & Risks In the tomplate provided
Tear members to provide thelr acores and justiBoeations In the template provided
Soclalise team scores with whole Evaluetion Panel
Team Loads {0 modarate sooras whare appropriate
Cteale draft Team repor
Document Questions for Offarors to answer in Q8A sosslon
Ofierors fo provide Q&4 session
Dellvarablos
o Draft Strengths, Weeaknosses, lssuss & Risks spreadsheet
¢ Drait Scoring epreadshest
v [heft Team Rapott

-]

LI - - |

4 & ° 4 £ &5 ;&

Data:19 Oclober 2007 Paga 3ol 8



Team Evaluation Report __ Verslom Flnal_
Siage - 2
Objectiva - Tean: Leads to review/refino Draft Tesm teparts (In consultation with the salect team
metbars where Yaduired),
Documontation
IO repott
Yehclor Offers
Draft Strengths, Wealnesses, Risks & Issues Template
Draft Seoting Template
Draft Evaluation Report
Process
®  Review and modetate scoren consldering hollstio svaluation.
e Team Leads fo QA / Paor revlow other Teant Reparts
e Refine Topm dellverablas
Dslivarables
e Roflned Strengths, Weaknessos, lssues & Riske spreadshaot

o Refined Suoring spreadshaot
o Relined Draft report

Stage~3
Objectlys ~ Team leads to finalize and skjn-uff Toam veporls.

Dacumantation
ITO report
Vendor Offers .
Reviewad Strenglhs, Weaknesses, Risks & lssues Template
Reviewad Sooring Template
Reviewed Bvaluation Report
‘Pracass
o Toam Leads to finafize team reports (in consultation with the select team membere whete
requirad) and sign off.
o Team Leads to submit final repert
Daliverables
¢ Slgn-off - Sirenglhs, Wealinasses, fasUes & Risks sproadshest
e Sigh-off - Soorlng spreacdsheet
° SBigh-off - Tesm report

Stage-4
Objactive ~ Toam feads to creale final Evaluation Repart,

Documeniation

ITQ report
Varlor Cffars
Slgn-off - Sirangths, Weaknesses, lesuas & Riske spreadsheet

8lon-off « Scoting sproadshest |
Sigh-off- Team report
Progess
« Collate team repors into Tinal Eveluation Report
¢ Obteln Slgn-off from Teem J.eads
¢ Revlew by Panel Chalr
¢+ Bubmitta the Steering Group for approval.
Deliverables
o Evaluation Repoit for Stesring Group approvel

Date;10 October 2007
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Team Evalustion Roport _Verglon: Final -

4,0 RECOMMENDATION

The approsch to Gantraot establishment from IBM s sllghily more favourable than that of Ascentlre,

IEMpraposss that the current Agreement far the provislon of HRBS lleansss and [CT Contracling
Sorvioes form the baals of the new contract. This provides a fevaurable hass for the negotietions
and colitinet eslablishment. Accenture have prapared draft form of the GITC Agreement clearly
oullining thelr pasition, thls Is sean as & more diffloult starting position for negolislians regarding
zame key keuas, such as warranly.

The approach from IBM regarding the ahgoing Prime Contractor management of cument 5585
Pragrem third parlles and sil-coniracting relationstips providos the S88 Program greater scopo
and oontinual involvement In these relationshipa, Accenture proposad lo clerrly define and Imit the
rale of third parfies, prier to Undertaldng managetment respanglbliities for these rofaticnships,

Rlsks and lsaues with all the offerors ars detallod and eftachad in Appendix B,

Theteam for the Praoursment and Legal component recoimmonds that scores provided in Appendix
-0 ba cansidered for approved in tha final eveluetlan matrx for this ITQ,

A per the Treasury Delsgation Policy, expenditure and coniractar shgagement approval shall be
abtained.

Rocommendad:

ISt oty Date &/ /‘ E’[‘? i

Team Lead: Mai-ce Blakn .-33;"

Refer attaahed Report from Mallesons Stephans Jaquats
__bate __

Paniel meribar;

Date:19 October 2007 Page 6of 8
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APPENDIX-A - REPORT MALLESONS STEPHENS JAGUES
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FPrivate aned Confidenital

Preliminarvy Comments - Proonremont & Lepal
Shaved Hervice Solutions I'rogram

Preparad by Mallosons Stephen Jaquos
11 Outobar 2007

We have been asked to provide prelitinary commments an the respanses fo the
Procoroment & Legal roquirements (Part B, 1TO),

2 We have commented on the followlng for sach response!

(®) key Isanas;

(b} natloipated nogotintion difficultios; and

{0} lkellhood of suecesstil nogotlations within a reasonable timefiame,

Our commcntﬁ on theso 1ssnes ate ganlalned in this dociment,

4 As all izmiey roquire negotinted ngreement, wa hnve commentted anfy on:
(@) {hose nop-compliant rasponses whicl may bo particularly havd fo resolve; and
(b)  pomeral lssuon whlch may cause probleins.

The Hkelihood of suocessiully concludlng negotintions within g repsonable timeframe will
depend on cach Offeror’s approach {o the negotintions, Comtnercial conshderationa will
alsa Influchee their position on puscly legal Jssues, s, the moto ganerons the pricing, the
movo tkely an Offeror la prapared 1o pecopt a fegal risl,

6 We have limted our review to logal issues, Tn soine onsos, theve Is an overlap betweon
lopal issuos and commoescint lssves, Although wo have limited our report fo pure legal
Tssues ralsed In the feapanses provided to us, we have had regatd to commerclal and other

oconstderations,

Each Offorov has slgned uj ta GITCYS, and Is propared fo siter info a contrastual
wrrangement under GITCvS, Hovyever, I should bo kept In mind that TBM and Accentute
have slgned doeds of variaton wlth the State of Queonsiand varying the standard GITC
terms ag they apply to theso syppliers.

£ pinllesony Sophen Juquas
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Compliance Ranluing

1

We rank caol Offfer with respeot to compliance with the Proourenent and Logel
requirements in the ITO as follows (Brom hest to Jost fayourablo):

{n) Acoemture
()] 1BM
{0) Loglen

In deoiding those radkdngs, we havo made & quantitative and qualitative evaluation of non-
compliant responses givan by each Offavor,

In o view, foousing on fegal issues, the differenee betwesn Accaninre ond IBM Is
itfnliead, Both Offors iatse o mumber of materiol lopat fssucs, While the legal lssues
atislng are not the sato in vash case, we bsliove on balanee that IBM's Offer glves tlse fo
n gronter number of matoxlal Issuos and less thought hias gone into IBiM’s Offor regarding
oontractual mechankanis that will asslst tho customor or enbancs the working relationshlp
botween the partics,

Aceonttire undeitook more preparation and detalled more oomprehensive wsponses than
olther of the othor Offeror’s,

In velation 1o Intollactual properly, Acoenture proposes GITC option 1B (oustomerowned,
lleensed baok to contiactor) and IBM propese option | C (contractor pwned, licensed ta
oustornor), In theory aption 18 ls better than option 1C for the oustomor, but the practioal
tesult Is ofton the same, For the purposes of this analysis, wo have treated these ay
equivalent,

D Winilowis Stapien agues | - ' i 7
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Prlvate aid Conflfessttol

Preliminary Connments on Xey Tssnes and “Road Bloeks”

ACCENTURY,

Getigral Polnis

° Acconturo provided a detalted propasal on most legal Issues,

o Some of the detall Is to carve out posttions from the standsrd GITC arrangomonis it 0 way
that fs mmore foyoirable to Accenturs than the customer,

e Othot dotail suggests that Accenture ik preparad to stop up o conteactyal commifiments to
ehigure that Accentis worka woll with the customer and is accountablo for rosufls,

Hayp ﬁ‘sr;e,s'

| Cup

Acconture proposes s number of smallor caps, rathet then one lrge eap, Baoh cup Is per
worlk ardor, Thu, If Accenture does $10 million damage o the project pursumit to «
work ordoer for $1 mililon, the eap on Accenture's Hability wiil ba 1 mifHon,

2 Liguidaied Damages

Agoenture proposes as lsle/iesward Insentlve seheins, rather han Hovidated damagos (bat
will apres to lquidnted damages 11t s a customer vequivemont),

3 Guarantos

Ageenture doea not belleve that a paront compalty guarantes Is neegssary. Thore is an
intetnal approval process fol a pacont company guorantoo whish Acconture fias inkiiated
and will contlruo Jt requested to do so,

4 Tine

Auvcenture doos not prapose To make thno of the esgones nader the contraat with the State
howeveor will cominlt to key delivery datos and a risk/rowards systom,

th

Third party soflware

Accontire hns ldentlfiod & auraber of third parly sofiwate toquirementa whishareto bo
prid by CoxpTech and aro not ineluded In Acconture’s prlee.

Negotintlug difflenitles

The tons of responges fiom Acconture sugaests that it wans 1o nieot Queensiand Govornment
tequivemonts. From tho material we bave roviowsd, we beliove that Accentuto’s respobses woto
compchensive with r defined execution plan,

The followlng negotlation difffeulties could ariae:

U The gensral fone stigpests that Acconture would like fo clearly define and limlt the relfo of
thied party providors, exisilng contractors and sub-contractors, This could fead to longthy

O FoufEzzons Stophon Jamtos Kl
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and protencted disoussions ragayding the soopo and rols of Accenlure in tiese
ariangements,

t Definfig the risk/roward scheme,
0 Capon labilfly,

o Agoontire’s watraniloes exelude liability for patont infiingoment by Accenture or by the
systam) whon Implemonted.

Liicelihaod of successful negotiaitons

Based on the matoylal wo have seon, we are relatively confident that n satlsfactory agreement oft
legal iasuies could bo negotiated within a toasonablo timefiame. Wo also bolioya that agroomeint on
comimorclal Issues oould ba reachad with a teasonablo Hnefiame.

To spood up the pracess, Accoblure proposes that the Quosnsland Government ehier Info s short
ferim pontraotul arrangomont, undet the oxisting Acceiture contrach, so that work can stact whila
nopotintions take plase, Although this will be officient and uscful, it reducos the Quoensland

Goverinmont's foverags in nogotiations,

iF Mallesonz Stapficn Jl.‘,l'u[ﬁj - ' 4
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Preliminary Comaonts on Key Yssues and “Road Blocks”

1By

Glereral Polaty

0 IBM proposes using its oxisting GITC gonfeact with CorpTech as tho starting polnt Far
negotlutlons. “The legal terms of thiv contraot was sarofully nogotiated by cnoh pasty, rid
Is gonorally mote favonrable to the customer than a standard GITC contraat,

o IBM has proposed the best position (whon compared with Accenture) hit relation to cap on
tfs Habliity,

Key Fssuey

1 Tistrancae

1BM is not able to, or ia not prepared’io, make the Queensiand Government an adeftional
{nsuwred under any of ts paliales. '

2 Guaranioe

18M does not belleve thata parent company guarntes is neoessary,

3 Daniages

IBM doev not propose any form of lquated domnges. (IBM also doos not proposs a
rlsk/ravward pricing errangoment,)

4 Helationship

IBM doos not prapose any favaured customet olause or any additlonal olauses to show
that thay value tho rolationship with the Quesnsland Government.

5 Benclmaryking

TRM dues not belleve that the benahumarking its prlos or quallty of work is appropiiate,

Nugotiating difflentiies

The fone of rosponses Trom IBM suggests that, it wants ta eet Quoensiand Governmont
waguirements. Wo expeot most of the negatiatlons will not focus on legal tssucs, but rathor on
prioe, spops, govornanse and solution issuss,

Likeliliood of sucoessful negofiatlons

Based onthe maforlal we have secn, we are relatively confident that @ satisfaotory ngreement an
logal Issves could ba negotinfod within a renzonable tHmefiamo, Wo also beliove that agreetient on
commernin! issues oandd be reaohod with & reasonable timeliame. IBM'a responsos wero not a8
consldered or detniled ny the Acgenturo proposal, beouuse IBM rolied an tho exlsting negotiated
eonttasttul position ag its starting point, But this may asslst in inoving to contraat at a faster pace.

@2 hyfallesons Steglen Jngned r ' ) 5
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Preliminary Commonts on Key Issues and “Road Blocks”

LOGICA

Key Iosues

|

Assumptions

Logien listed a serfes of assumptions underpinning thelr answers to the Jegal questions
which may not ascurately rofleat the commeroin! position,

Tnsuipnee

Logien Is not able to, or Is not prepared o, mako the Queenstand Guveinment an
udthtiona! Insured under any of its policies.

Guaranfoo

Loglon does not beflove that a pareit compaity gunrantee is nooessary but fa proparad {o
cobslder i request on aceeptablo torms aod conditions,

Relationship

Logloa doos ot propose any favotited customer elause ot any addltional clauges to show
that they vatue the relationship with the customer,

Negotloting dlfflenltiex

Tho general tone ol responses from Loglea suggest that it s willing to meet mast Quecusland
Government roquirements, The fliowlng negotiation difficulties could sifse:

0 Loglon proposes only a pavtisd solution, aid as  result, anothor supplier will need fo be

cﬂgﬂgecl by the Queansiand Govornment to undertake the other parts of the sojution. On
Loglea's proposal, the Queensland Government will hiave to negotiate aud enter into b
“prime” conbracts, with Logicn aad one other supplior, The interfaces and touch-points
betweon, and rosponsibilities of, vach suppllor will nieed to be earefully considered and
defined, "This will mako negotiutions and the pontractunl atrangemonta 1ok mosa
complex and proteasted,

Tn addition fo the issucs out abave, ather “contentious” lasues are [kely to be pnyment
torms, late invoices and lability capa.

Likelifoad of snecesgful segoriuflons

Based ot the matorial wo hiave seon, and our general sxperienco, we bolieve negotiations with
Logloa are Nkely to be protracted, both on legal aud oommercial torma,

T Mntletnie Siephan Jngued
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Appandix te the ITO Evaluation Raport Date 94 0/0731110/2007

Appandix ~B to the ITO No: 4387000334

Taam : Procuremuont and Legal
Team Lead ; WMaree Blakehay

Tearn Evaluailon Objectlves:

Review and score Offers In relation to the sub palegories:
Compllanas

Abllity to confract qulckly

Subcontracting approach

v, Vendor managsment

-]

o

o

Evaluation Subeategorios:
o Compliance
o Abillly o conlract culolkly
«  Suboontracling approach
¢ Vendor managament
Recommendation:

Justifleation for Subcategory 1- Complianca:

Logiea have submittad an offer for the Finance portion of the work.

As the [TO did not mandate any requirerents the offer ls sonforming, The
impact of Loglea's Offer on the abliity to address key business issues and
meet the requirements of the S8 he addreas by the Function, Governance

and IR teams.

IBM end Accenture submitied an offer for the fotalfty of the work,

All Offerors score the sama,
Justifieatlon for Subcategory 2 — Ability to Confract qulokiy:

Accenture undertook & more comprehensive approach and have provided a
very detalled and prosariptive GITC General Order and relating schedules,
Accaniure have proposed a “Mobillsation” phase under the current GITC ESP
Contract, however the resource cost nominated with thelr proposal {s 10-15%
higher thah the cutrent agreed price. This poses & yisk of reduoclng the
Govermmments leverage during cohtract negoliation.

IBM have proposad to sonfract under the tetims and conditions of the ctirent
HRBS agreement, which has been carefully negotiated between the paities,
This however wWill require carefu! conslideration regarding the contractual
mechanisms that will asslst the 888 Fragram or enhanos the worlking

refatlonship.

Both offarors reise & number of conceins In thelr abillty to contract quickly:
e IBM raguive significant worl regarding the provision of program plans
and schedules, rasolree schadules, acceptance processss efe,

Confidentis - Not for Distributlon
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o Accentire have boen proseriptive and pragmatic i thelr approach,
they have nominated thelr poslilon on many contentious isstes that
need to be olarified,

o Accenture suggests fhat thay would like to clearly define and imit the
tole of third partles, contractors, sub-oontractors. This will reculre
oareful review by both partles and could lead to lengthy dlscusslons
regarding the scope and rale of Ascenture In these relationships.

Logica have not scored favourahly as (heir abliity to contract quickly Is reliant
- op the Govarnmant hegotiating with another parly for the supply of the HR
solutlons with compounds the effort,

Justification for Sub-category 3 ~ Subeontracting approach:

As mentioned above Accenture suggests that thay would like to cleatly define
and limit the rale of third parlies, confractors, sub-contractars. This will
tequiva oarefll review by hoth partles and could lead to [engthy discussions
ragarding the scopa and role of Aacentire In these relatlonships.

IBM are opon {o work witli third patlies, contractors and sub contractors,
sublect to sultable arrangament belng negofiation betwesn the patties, 1BM
reguire GorpTech fo assume the risk In managing these relationships.

Logica did not adagualely address this saation.

Jusfification for Bubeategory 4 « Vandor Management:

Aocehlure propose that the Government amend aurrent third parly contracts
to allow Accenture meanage the relatianship and thelr ability to review and
amend Servloe Level Agraements. The Government however wili carty fhe
confractual tisk In these relationships.

IBMs approach Is that the Qovernment will continue to manage the
relationship with third party venclors, however they will assist In managing
these relallonships to meet demand,

Appendix A detalls the legal review of the Offers undertaken hy
Mallesons Stephens Jagues.
The Panel recominends that 13V be considered for this category.

As per the Treastwry Delagation Policy, expendifure and contractor
engagemenit approval wiil be obtained,

Conlidanilsl — Mot for Distrlbution
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Risks:

tem | Offoror Risk Risk Drescripion Fask Witigston Risk Probability | impact | Level | Sistus
No. | Name Categony Cramer
1 1 BN Eogal Akl o conbtact guickly B 5 3 iH
dependant on fhe 585 Program
thorough undersinding  =md
deiined commercizl requirements.
Le Business spuciures in plece as
of the commencsment of fthe .
confract, krPls developed, H
vndorsianding offefed work
mckages, and e mpact this has
on  Agency  Implementafon
sghedules, ste,
2 BM legsl Undersznding fe process forl L3
seoping, esBmaling and plarming
fubure werk pecikages ic enzble
benchmarkdng of oosi and
| deftversbles
il Aoeeniure | Legal Arifity fo conbact quickly s
depandant on e accepterce of
ofered condilons, Accenfue
have poposes comprehenshe
condifions  that fevowr fhe
Confracior. le Imeurance,
wamanty, vendor mMaEnagsment
i,
4 Accenhre | Legal Ay to comirzef guickly IS . 3 3 MOIB
: “§ dependant on the $8S Program -
thorough  understamding and
defned commerera] requiremnsnts.
Le Business struchures in place as |
of fhe commencement ¢f the ] i
i [camcaci KPis  dewsloped, |

b4 B

=

)
&
5
W
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undersiending  offered  work ]

nackages, and the impact this s
o Agency  implementzion

i schedulss, elc.

Accenine

Legel

Understending the process for
seoping, estimzting and planning
fulure work packages & enshis
benchmartdng o cost and
defiverzbles

fot)

| Accenbure

Legz)

| Préposed cap on liskily o the
value of the woi order. Insurance |

to ramein et S5

Accenturs

Legal

Third patly omnbaciors  ang

gxising contracts ~ Accenhure

i would ke to cearly define and

ltrnik the role of any Thind pariy.

1]
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lesues:

Datec 191 Q073 HR200T

Nz,

Offeror
Name

1 lesue

Category

isshe Description

| legue Reschurbion

 Issue

Crtcany

MBEM

Bh

| Legal

Mzve proposed fo coniract urnder e axdsting

HRES Agresrhent for PC model. The lege!

terms oF this comirect have besn carsfully

negolisted by each poriy, howaver, defalled

cornmarcizls will nesd o be developed for the
resmnent fowork for e PC model

- Crnar

Legsl

1B is not able o or is not preparad fo make the |

G an addiions) insured under amy of s
policies

LA

i IBM

Legal

1BM does not believe o Guaranior is required,

BhE

] Legeal

1B ceas not propose zny form of fiquated
damsogss, however propose g 15% =t sk
poriion of el fees,

xribre)

1204

1BM doas not believe thet the benchmarking of ]

fis prics or quality of work is approprizte.

1B

Understanding  *Af Risk’  aporozch and
determinny s appropriziensss,

Accenture

The useof the Mobilisation Agresment — (based |
| on sxising ESF sgresment however piicing s

Higher)

w m

f Accenture

Lagal

Accernre is not able to or is not prepared o

| mzke the QF an addifionzl nsured under zny of

ifs policies

Lega

Aocenture does not befieve = Guaranior Is
required, however wiling o il T reyussied
1o dao o,

1
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Private and Confidential

Preliminary Comments on Key Issues and “Road Blocks”
ACCENTURE

‘General Poinls

° Accentnre provided a detailed proposul on most legal issues.

J Some of the detail is {o carve out positions from the standard GITC wrrangements in a way
that is moro favournble to Accenture than the customer,

° Othor detai] suggests that Accenture is prepared to step up to conlractual commitments to
ensure thal Accenfure werles well with the customer and 1& accountable Tor resulis.

Key Yssues

1 Cap
Accenlure proposes a number of sialler caps, rather than one large cap. Each cap iy per
work order. Thus, if Accenlure does $10 million damape to the project puranant to &
wark otder for §1 million, the cap on Accenture’s liability will be $1 million.

Z Ligunidated Damnpes

Acventure proposes s riskireward incentive scheme, rather than liquidated damages (but
will agree to liquidated damages ifit is 8 customer requirement),

3 Gluarantee

Accenture doss not belicve that a parent company guarantee i3 necessary. There is au
internnl approval process for a parent company guarantes which Accenture has fnitinted
and will continue if requested o do so.

4 Time
Accenturo does not propose to make time of the essence under the contract with the State
however will commit to key delivery dates and a risl/rewards system.

5 "Fhird party software

Acceniure hag identifisd a number of thicd party software requirements which are to be
paid by Corp'lech and are not ineluded in Accenture’s price.

Nego Ha ting difficuities

The tone of responses from Accenturc suggests that it wants to meet Queenstand Government
requirements. Trom the materlal we have roviewed, we believe that Accenfuro’s responses were
comprebensive with u defined execution plan,

The following negotiation difficulties could arise:

0 The general {one suggests that Accenture would like to clearly define and limit tho role of
thied party proyiders, exlsting contractors and sub-contrnctors. This could lead fo lengihy

© Minllesons Stophon Jeques o ' ' ‘ 73
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and protracted disoussions regaiding the scope and rofe of Accenture in these
areangements. ’

0 Definlng the riskfreward scheme,
o Cap on linbility.

O Accenture’s warranties exoludo liability for patent infringement by Accenlure or by the
system when implemented,

Likelthood of successful negotiations

Based on the material we have seen, we are relnlively confidont that a satisfactory agreement on
legal issues could be negotiated within a reasonable timeframo, We also beliove that agreement on
commercial issues could be yeached with a rcasonable timeframe.

Ta speed up the process, Accenture proposes that the Queensland Government enter info a short
torm contraciual arrangement, under the existing Accentute contract, so that work can start while
negotiations take place, Although this will be efficient and useful, it reduces the Queensland
Government’s leverage in negotiations,

T Mhallesona Stephon Jagues ) . 4
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Preliminary Comuments on Xey Issues and “Road Blocks®

IBM

General Polnts

e . IBM propasos using its existing GITC coniract with CotpTech as tho starting point for
nogotintions, The logal tems of ihis conteact was carefully negotiated by oach party, and
is generally more favourable to the cuslomer than a standard GITC conteact.

J IBM has proposed the best position (when compared with Accenturs) in relation to cap on
its liability,

Key Bsues

1 Insurance
IBM is not able (o, ot is not prepared to, malce the Queensland Govermment an additfonal
Insured under any of its policics. -

2 Guarantee
IBM doss not beliove that & parent company guarantes is necessaty,

3 Damages

IDM doss not propose any form of lquated damages. (IBM also does not propose a
riglfroward pricing arrangement.)

4 Relationship

IBM doos not propose any favoured customer clause or any additiona! clauses to show
that they value the rolationship with the Queensland Government,

5 Benchmarklug
IBM does not believe that the benchmarking {ts price or quality of work is appropriate,
Negotiniing difficaliles

The ione of responses from IBM sugpests that it wants to meot Queensland Government
requitemtents. Wo oxpeet most of tho negotiations will not focus on legad issues, but vather on
price, scope, governunce and solution issues,

Likelihood of successful negotiations

Based on the material wo have seen, we ave relatively confident that a satisfactory agrooment on
legal i3sues could be negotinted within a reasonable timeframe, We also belisye that agreoment on
comimereial issues could bo reached with a reasonable timofiame, IBM’s responses were not as
considered or delnilod as the Acsenture proposal, because IBM rvelied on the existing negotiated
cottfractual position a its starfing point, But this may nsgist In moving to cantract at a faster pace,

T Mullesons Steplien Faquos ' ) 5
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Preliminary Comments on Key Issues and “Road Blocks”
LOGICA
Key Issues

| Assunipiions

Logica listed o series of nssumptions underpinning their answers to the legal questions
which may not accurately reflect the commercial position.

2 Insurance

Logica {s not able to, or is not prepared to, malke the Quoonsland Government an
additional insured under any of iis policies.

3 Guaranico

Logica does not believe thut o parent company guarantes s necessaty but is prepaved to
consider a request on acceptable tevms and conditions.

4 Relativnship

Logica does not proposc any favoured customer clause or any additional cluuses to shosw
that they value the relationship with the customer.

Negotiating difficullies

The gonerat tone of responses from Logica suggest that it is willing to mest most Qucenslfm&
Government requirements. The following negotiation difficulties could arise:

@ Logicn proposes only a pattial solution, and as a result, another supplier will need to be
engaged by lhe Queensland Government to undertake the other parts of tie solulion, On
Logica’s proposal, the Queensland Government will have to negotiate and enfer into two
“prime” coniracts, with Logien and one other supplicr, The interfaces and touch-points
between, and responsibilities of, each supplier will need to be carefully considered and
defined. This will mako negotiations and the confenctual arvangements much more
comnplex and protiacted.

1 In nddition to the issues out above, other “contentious” issues are likely to be payment
terms, Iate invoices and liability caps.

Likelltrood of successful negotiations

Based on the material wo have soen, and our gonetsl experience, we belicve nogotiations with
Logica are likely to be profiacted, both on legal and conunercial terms.

© Maticsints Stophen Jagues i 1]
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mamemnen Original Message «-«-----
Subject:Fw:; Fw: Registration for Trading Dynamics Pty Ltd
Date:Iri, 30 Oct 2009 13:59:56 +1000
From:Tcrry Burns <terry{@cav-risk.com> .
To:John Swinson Home <swinson@post.harvard.eduz

- Qriginal Message -----
From: Paui Feng '

To; Teny Bums
Sent: Friday, October 30, 2009 1:58 PM

Subject: RE: Fw: Registration for Trading Dypamics Ply Ltd
Terry
Thanks for the E-mail.

Can you get back to John and fet him know that | am after his residentiaf address please? | can't use
PO box address as the address for a trustes,

Regards

Paul Feng
Advisor - Business Services

Ph: {07} 3234 8988
Direct: (07) 3234 8517
Fax: {07) 3221 7431
Email: patdf@hmw.com.au
HMW Partners

Taking acceunt of the future — Qur Commitment to our Cliants
For further infermation, visit our website www.hmwpartners.com.au

&% Please consider e onvironment before printing this emall

The content of this e-maill Is confidential and any unavthorisad use of the contents Is expressly prohibited, I you
have recelved this transmission (n error, plaase advise us by felepfione and delefe the massage plus any

aftachments. FPlease advise us immediately i your or your employer does not consent to infemet emall for
messagas of this kind,  Attachments to this message may unintentionally contain maliclous code.  Please scan aff
attachments for known viruses to protect the integrity of your information systems. We accept o responsitility
for the accuracy of any electronic media, and such media may be regarded as being aof draft form only. Any

views axprassed it e message are those of the onginal sender,

You may not rel)s on this message as advice untess subsequently confirmed by fax or lelter signed by a partner of

the flrm,

Jvshi



Eiabilty fimited by a scheme approved under Professional Standards Legisiation.

From: Tery Burns [roallio:temy@cay-tisk.com]

Sent: Friday, 30 October 2009 1:49 PM

To: Paul Feng

Cc: John Swinson Home

Subject: Fw: Fw: Registration for Trading Dynarmics Ply Lid

Details for John

-—— Original Message -

From: Johri Swinson

To: Terry Burng

Sent: Wednesday, October 28, 2009 10:22 PM

Subject: Re: Fw: Registration for Trading Dynamics Ply Ltd

John Vietor Swinson as trustee for the Gill Swinson Family Trust.
PO Box 345
Sherwood Q 4075

I will not be a director,

Terry Burns wrofe;

----- Original Message -—-

From: Paul Fenqg

Te: Terry Burns
Sent: Wednesday, Qclaber 28, 2009 12:13 PM

Subject: Re: Registration for Trading Dynarmics Pty Ltd

Terry

I am preparing the form to register the above named company. Just want to confirm one thing with
yolt, so the three trusts will bé the sharsholders for Trading Dynamics Pty Lid, Is that right? If this is
the case, please advise on tha following information:

1, Address for Principle Place of Business for Trading Dynamics Pty Ltd;

2. Name for Shaurin's trust that is going to own the shares in this new company and details for the
carporate trustes. | need to know its name, A.C.N and registered office address;

3, Name for John's trust that is going to own the shares in this new company and details for the
corporata trustee, | need to know its name, A.C.N and registered office address,;

4, {f Shautin and John are going to be the directors for the company, please forward me their full
names, residential addresses and dates/places/statas/countries of birth.

Regards

Paul Teny
Advisor - Business Services

Ph: {07) 3234 8988
Direct; (07) 3234 8917
Fax: (07) 3221 7431
Email:  paulf@hmw.com.au

HMW Partners
Taking account of the future — Qur Commitment to our Clients
For further information, visit our website www.hmwpartners,com.au




ﬁ Fleasa consider the eavirtarmment before printing this email

The contcat of this e-mail Is confidential and any unauthorised tse of the coptents is exprassly prohibited. Ifyou
fiave recelved this fransmission in arror, please advise us by felephonae and defele the message plus any
altacinents. Fleasa advise us knmedialely I you or your employer doss not consent to intemet emaif for
fmessages of Wis kind, Aftachments o this message may uninfentionally contaln malicious code,  Please scan alf
attachments for known viruses to prefect the integrity of your information systems, We accapt no responsibifity
for the accuracy of any efectronic media, and such media-may be regarded as belng of draft form only. Any
views expressed i the massage are those of tfe original sender.

You may not refy on this message as advice unless subsequently confirmed by 1ax or fefter signed by a partner of
the firm.

Liability fimitedt by & scheme approved under Proressional Standards Legisiation.

Scannecd by the Netbox from Netbox Blue

Scanned by the Netbox from Netbox Blue

Scanned by the Netbox from Netbox Blue
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MALLESONS STEPHEN JAQUES

Memorandum of legal advice

Private & Confidential

To Barbara Petrott and James Brown, CorpTech
From John Bwinson, Mallesons Stephen Jaques
Date 24 July 2008

Subject IBM Contract

1 Background
The State of Queensland (*Custoiner™) entered into a contract with IBM
Australia Ltd (“Contractor’) on 5 December 2007, appointing the Contracior
as a prime contractor for the Shared Services Solutions Progran for the
Queensland Government (“the Customer Contract™),

We were asked on 22 July 2008 for preliminary urgent advice regarding
certain issues that bave arisen regarding the Laitice Replacement Project and
the Housing HR system.

Inn particular, you asked for advice in relation to the following:

A. Is the Contractor required (o use the Housing HR system as the basis
for the solution {for Queensland Health®s Lattice Replacement?

B. Does the Contractor have the obligation to remedy performance
issues in the DOH HR/payrotl system, and if so, when?

C, Is Schedule 22A a binding part of the Customer Contraet?
We answer each of those questions below,

As a preliminary point, we hote that Mallesons assisted in the negotiation and
preparation of the Customer Contract, but we have not been involved in any
substantive issucs afier execution of the Customer Contraet. We undaerstand
that there have been over 100 agreed contract variations, a number of
Statements of Waork have been prepared and added to the Customer Contract,
and there have been many meetings between the pastles and reports and other
documents created. We have been provided with a selection of documents,
and (beeause this is a preliminary advice only) we not been provided with,
and have accordingly not reviewed, all contract variations, notices, reporls
and documents that may have bearing on the guestions discussed below.

@ Mallgsons Stephen Jaques | Mamarandum of legal advice
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2 Héa!th

Is the Contracior reguired to use the Housing HR system as the basis for
the solntion for Queensiand Health’s Lattice Replacement?

24 Background

(a)

(b)

(e)

The Contractor was well aware that QH was at risk of having to run
an unsupported Lattice application, See SoW7, para 2.1.1., aud SoS|
(e.g., “The risks and issues associated with the continued operation of
a Latiice Payroll solution by Queensland Health, in our assessment
aie, unacceplable.™)

The Contractor proposed a solution to the Cuslomer to mitigate these
risks, and to replace the Lattice application by the end of July 2008.

The solution that was designed and proposed by the Contractor was
fully documented in SoS1 and SoW7. 5081 and SoW7 are part of the
Customer Contract.

2.2 8051 and SoW7

(@)

(b)

(©)

5081 makes it very clear that the Contractor’s solution was o use the
Housing HR system as the basis for Lattice replacement solution, We
exiract example sections from SoS81 below:

(i) “The Contractor proposes that the existing Queensland Health
Lattice HR/Payrol! system is replaced by a solution based on
the $88 DOH solution.”

(ii} ... it does address the current issues and maximises the value
of the work completed to date and eurrently in production at
DOH in pilot form.”

(ili)  “Our recommended solution is based on the currently
deployed Customer 888 pilot HR/Payroll solution deployed
at the Department of [Mousing. This wili provide a well
undersiood and manageable baseline to build the solution
upon,”

{(iv)  “Payroll - Leverages the DOH Pilot implementation”
(v) “Key activilies planned for this stream include;-
+ Evaluate the DOH S88”

SoW7 also makes it very clear thal the Contractor's solution was to
use the Housing HR system as the basis for Lattice replacement
solution. Similar statements to those quoted above also appear in
SeW7 (e.g., *The Contractor proposes that the existing Queensfand
Health Lattice HR/Payroll system is replaced by a solution based on
the DOH solution.™)

One advantape of this approach, as proposed by the Contractor, was
stated as follows:

@ Ma.i.lﬂsons Stephen Jaques | Memaranduim of lagal advice
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2.3 SoWa
()

(b

(©)

{d

(e)

0

“Although an interim solution, our approach utilises high
levels of core Customer solution functionality, For Customer
this means that much of the solution get will be re-used in the
final 888.” (Scc SoS1 at page 6).

“Using this approach the Contractor will ensure that the work
delivered is a sub-set of what is required for WoG rollout to
Queensland Health in later releases wherever possible and
practical.” (See SoW?7 al page 4).

SoSt was replaced by SoW8 afier the Customer Contract was
cxecuted. This was required by the Customer Contract. See, for
example, Schedule 17.

We bave been provided with SoW8, version 1.2 dated 16 June 2008,
and we have been informed that this is the most curtent version of
SoW8.

SoW8 should flesh out and expand on the requirements as
summarised in SoS1,

SoWS$ is said to be based on and consistent with 8081, See paragraph
1 of SoWS.

SoW8$ includes language that confirms that “this solution will utilise
the existing woG HR/Payrol! solution deployed at the Queensland
DoH, a number of new Workbrain components and an amount of QH
specific functionality.” (Sec paragraph 2.1.1; see also 2.2.3).

SoW8 also incorporates by relercnce a document titled “QHIC
Project Seope Definition - Version 0.127. This Project Scope
Definition alse confirms that the DoH HR/payrol! solution will be
utilized as part of the Lattice replacement. See paragraph 3.2.1.3.

2.4 Our Preliminary Opinion

(a)

(c)

(d)

The Cusiomer Contract is clear that the solution proposed by the
Contractor for the Lattice replacement is a solution that utilises the
Department of Housing HR system as a base,

Accordingly, the Customer could ripghtfully insist thal the Contractor
ulilises the Department of Housing HR sysiem as a base for the
Lattice replacement is a solutlon in Health,

If the Customier wishes, it may be willing to accept a different design.
Doing so would require an amendment to the Customer Contract.

The intent of the Customer Contract is that the “interim” Latice
replacement sofution includes a significant subset functionality of
what will later become part of the complete solution for Health,

@ Mallesons Stephen Jaques | Memorandurm of legal advice
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3 Housing

Does the Contractor have the obligation to remedy performanee issues in
the DOH HI¥payroll system, and if so, when?

31 Background

(@)

(b)

(c)

(d)
(¢)

The Contraclor was well aware of the problems with the DOH
implementation prior to and at the time of signing the Customer
Contract, The evidence of this knowledge is overwhelming, and does
not need to be repeated here. One of the known problems was the
time it took to process a payroll run,

As stated above, it was the Contractor’s proposal to use the BOH
implementation as the basis for the Health Lattice replacement
solution, This approach would only work if the DOH implementation
was functioning correctly.

In SoS1, it was clearly stated that the Contractor would remedy the
DOH implementation, and the cost to do 50 was included as part of
the fces of the Lattice replacement project. For example:

) “We understand that there are a number of issues with the
existing DOH 858 HR/Payroll solution and have allowed for
their rectification in our estimaites. This will be achieved in
two ways. Firstly we will be re-engineering the solution
which will in itsell resolve a number of issues and secondly
we have included a number of rectifications in the scope of
the project itself.”

(i) “Payroll run times are too long and cffectively lock users out
of the system. - We will address this issuc in two ways.
Firstly our solution architecturc reduces the processing
overhead incurred in the current SSS seenario by the use of
an exlernal awards “engine. This engine processes much of
the awards interpretation in realtime as timesheets are
entered. Sceondly our project team will conduct detailed
sizipg assessments in conjunction with CITEC to ensure that
adequate production capacity is deployed to mecet the payrolf
processing window timeframe,™

(iii)  “General - There are a number of outstanding issues
(Defeets) with the DOH 885, We understand that most of
these issues are now resolved. The remaining issues will fonn
part of the scope of the interim solution design and build.”

SoW7 includes similar statements.

As staled above, SoW8, which is the “Lattice Replacement Desipn,
Imploment and Deploy” statement ol work, is intended to replace
SoS1. Unlortunately, SoW8 does not include the helpful parts of
SoS1 as quoted above, SoW$ is mostly silent in relation to correcting
problems with the Housing HR solution, As stated above, SaW3
incorporates by refercnec a document titled “QHIC Project Scope
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Definition - Version 0,12™." This Project Scope is also silent in
relation to the Housing system. It unclearly states that “woG
HR/payroll rectifications” are a related stream of work, presumably
under another Statement of Work,

3.2  OurPreliminary Opinion

(a)

(b

(c)

(d)

(e)

)

(8)

On balance, it is our opinion that the Contractor is required to fix the
Housing HR system as pait the Lattice replacement project, within
the fixed price for the Lattice replacement project.

Moreover, it is pur opinion that the Contractor is required to remedy
the Housing HR sysiem as much as possible, so as o be useful for the
Lattice replacement project, and before the Lattice replacement
project is complete,

The Contractor may argue thai the intent of SoOW8 was o replace
SoS|1, and as SoW8 is later in time and is intended to be mote
specific, if prevails over SoS| 2

As stated above, SoW8 does not include the helpfud wording quoted
in paragraph 3.1c above.

S0W8§ is supposed 1o be based upon and consistent with SoS1. See
paragraph 1 of SoW8. Accordingly, il there is doubt as to
interpretation, and SoW#§ is silent on an issue, one may turn o SoS|
for clarification. Accordingly, it is arguable that the paris of SoS]
that require the Contractor to fix the problems with the Housing
system within the cost of the Latlice replacement project are still
curreni requirements,

In our view, the correct position is ¢hat the Contractor is required Lo
fix the Housing HR system as part the Lattice replacement project,
within the fixed price for the Lattice replacement project, Although
the Contraclor will have contrary arguments as mentioned above, our
opinion is consistent with the approach set out in Schedule 17 and the
whole structure and philosophy of the Customer Contract.

The Contractor’s desipn and approach, as reflected in many
precontractual documents, and incorporated into SoS1, was to first fix
the Housing system as part of the Lattice replacement project so that
the Housing system could be used as part of, and to deliver suitable
petformance for, the Lattice replacement. 1t would be illogical for the
Contractor to now insist thal a broken Housing system should be used
as & component (o replace Lattice,

' The Project Seape document has assumptions at paragraph 3.2,1.3 that the Housing HR/payroll
syslem will ba operating and that rectification of defects are complated In a timeframe that allows
thelr inclusion in the Lattice replacement solutlon, This stalement does ot specify who should
correct the defects, and read in light of S081, one could readily conelude that it is the Contractor's
obligation to corract such defects, In any event, we have been instructed that the defects referred
io in paragraph 2.2.1.3 ate different to the defects Hsted in SeS1 and have been fixed,

2 We have been informed that the Coniractor has replaced cerlain S0Ss with more han one SoW,
So it is possible that SoWa only pariially replaces SoS1 and that SoS1 is still binding in rolation to
the parts no replaced by Sowa,

© Mallasons Slephay Jaquas | Mamorandum of lagal advice
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{h

(i)

0)

We are not aware of any document, other than possibly SoS1 and
SoW7, thal sets out exactly how and when the Housing defects are Lo
be rectified. In our view, S0S1 (if still binding) provides strong
obligations on the Contractor to fix the defects. In any cvent, because
the Housing system is lo be used as part of the Laltice replacement as
part of the Contractor’s design, the Housing system must fixed and
integrated with other components in such a way as to provide a
suitable working system that is fit for purpose. See Customer
Contract clauses |.3¢, 1.3d and 7.2; Schedule 1, C1.37, and
importantly Schedule 26, as well as the standard GITC warranties.

I we are incorrect, there are ather backup arguments that support our
view, For example, SoWS5 requires the Contractor fo undertake
priority core HR development, This would include fixing the
Housing HR system. See, c.g., SoW$ at paragraph 4.1 (at bottom of
page 10} and Schedule 45, (We have not considered timing issues
relating to this argument,)

We also nole clause 1.3¢ of the Customer Contraci, that states that a
high level objective of the parties is “to achieve speedier payroll
processing times than previously being experienced on the
Department of Housing SAP HR system.” This statement can be
used 1o assist in the interpretation of the Customer Contract in the
event of any ambiguity or slience.

4  Schedule 22A

Is Schedule 22A a binding part of the Custemer Contract?

4.1 Background

Q)

(b)

(©)

(d)

Schedule 22 is the Program Governance Framework, Schedule 224
is the Governance Schedule.

Pursuant to clauses 1.4(a) and 4.1 of the Customer Contract, and
Schedule 1, C1.20 and C1,39 to C1.42, it is clear that Schedules 22
and 22A form part of the Customer Contract.

However, Schedule 22 (which prevails over most other terms of the
Customer Contract — see clause 1.4(b)) states that Schedule 22A is
approved by the Customer but is non-binding on the partics. 1t sets
out the Customer’s expectation only.

The Contractor was under an obligation to consult with the Customer
and provide a revised Governance Schedule based on Schedule 22A
by 15 December 2007. We understand that the Contractor did not do
s0, and is therefore in breach of contract, However, we are nol aware
of any breach notice being issucd to the Contractor in relation thereto
or if the Contractor has attempted to remedy this breach,

After a revised Governance Schedule is provided, the partics were
required to work together (o refine and agree upon a final and binding
Governance Schedule o replace Schedule 22A. We are not aware of
these steps taking place.

9544785_2
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(8)

()

From January to March 2008, the Contractor and Customer discussed
al document titled “Program 42 Management System”. That
document stated in pari:

"The ohjectives of the Governance framework is 1o facllitate the
jeint management of the Program 42 and the evalution of
required services to be provided

The Gavernance structure by which the various stakeholders
lead, manage and deal with the day to day operation of Program
42 |5 specified in detail in Schedule 22A {version 5 Agreement
number Q-11} of the Customer Contract.”

The “Program 42 Management System” was included into the
Customer Coniract by way of a signed change control document in
March 2008, as a replacement for the “Program Charter™.

The Contraclor now siates that the reference ciled above to Schedule
22A was a.mistake, and should have read Schedule 22, The
Contractor statos that Schedule 22A is not a binding part of the
Customer Contract,

4.2  Our Preliminary Opinion

(a)

(b)

©)

(d)

(e)

IT the Coniractor’s view is correct, then the Contractor is in breach of
contract for not providing a revised Governance Schedule based on
Schedule 22A by 15 December 2007 {or for that matter any time in
beginning of 2008.) The Contractor would also be in breach for not
working with the Customer Lo provide and agree upon a revised
Governanee Schedule.

The clear wording of “Program 42 Management System” is that
Schedule 22A has been agreed, and is now a binding part of the
Customer Contract in refation to the day to day operation of the
program.

As “Program 42 Management Sysiem” is a [ater document, agreed by
both parties and that forms part of the Customer Contract, the
statements quoted above have the effect of overriding the “non
binding™ language in Schedule 22,

The Contractor’s view -- that the reference to Schedule 22A should
have been a reference to Schodule 22 -- docs not make sense in the
contexf of the document. Schedule 22A s the governance structure,
and Schedule 22 is the governanee framework. *Program 42
Management System” clearly refers to governance struclure (not
framework) in the paragraph that incorporates Schedule 22A,

The Contractor has af least three possible arguments, as follows:

(i) “Program 42 Management System” does not explicitly
incorporate and make binding Schedule 22A, “Program 42
Management System™ mcrely references a non-binding part
of the Customer Contract, for cross-reference purpose, and
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(®

(h)

(0

ihat ihe intent of the parties was still to follow the process in
Schedule 22 before Schedule 22A becoines binding,

(i) Even though “Program 42 Management System” was
negotinted, there was no negotiation or discussion of
Schedule 22A itself, as required by the first page of Schedule
22, The clear intent of Schedule 22 is to put in place a
process to revise Schedule 22A. This is clear from Schedule
22A itself, as that Schedule includes notes and missing
sections (that we assume have not been completed,) The
process 1o revise Schedule 22A as required by the Customer
Contract did not take place.

(iti)  The Contraetor did not intend to make Schedule 22A a

binding part of the Customer Contract by signing the change
control document that incorporated the “Program 42
Management System”. 1f the effect of “Program 42
Management System™ was to make Schedule 22A binding, it
was a clear mistake, For the Customer to insist that Schedule
22A was now binding is contrary to the principles set out in
clauses 2.2(c), (e), (h), (i) and (k) of the Customer Contract.

It is our opinion that, on balance, the *Program 42 Management
System” document, when incorporated info the Customer Contract,
made Schedule 22A binding on the parties.

This conclusion is not a “slam dunk” -- because there are arguments
to the contrary as mentioned above,

We rcach our conclusion for the following reasons:

() “Program 42 Management System™ was drafted by the
Coniracior, was expressly agreed by the Contractor and was
signed off by the Contractor as part of approved change
control process.

(ii) The wording of “Program 42 Management System” is
generally clear on this point.

(iit)  The Contractor's view would result in the conelusion that the
Contractor was in breach of contract, and is still in breach of’
contract.

(iv)  Clearly, there is a significant issue if the program is operating
(and has been operating for 7 months) without an agreed
governance structure, This is unaceeptable, and could not be
the intent of either party.

V) It is not clear that the Contractor made a mistake when
agrecing to “Program 42 Management System™,

Caveal: Our views above would change based upon the conduct of
the parties since March 2008, For example, if from April 2008, the
Customcr has acted consistently and on the basis that Schedule 22A
was binding, this would strengthen the views above. However, if the
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)

(k)

{0

Customer has not fulfitled all its obligations as set out in Schedule
22A, or only recently acted as if Schedule 22A was binding, this
would weaken the views above.

It would not be helpful to assert that Schedule 22A has been binding
from March 2008, if the Customer has been in breach of Schedule
22A since that date.

A word of caulion: 1f the Customer takes a strict and literal vicw on
this issue, it does not assist in relation to the issue discussed in
Section 3 above. There, the Contractar could take a strict and literal
view that SoWS8 replaced SoS1, and so the obligations o repair the
DoH system at the Contractor’s cost no longer apply.

We give no opinion as to the impaet of making Schedule 22A a
binding schedule, 1t should be noted that Schedule 22A isa
governance schedule, and the usual understanding is that a
governance schedule does not ehange the substantive obligations of a
supplicr in relation to scope, timing and price.

(@)

(b)

(c)

(d)

(e)

(0

()

(h)

General Points Regarding the Customer Contract

Time is of the essence in respect of delivery of the Deliverables and
the Milestones, See Schedule 1, C1,19. This means that strict
compliance is required with agreed timeframes,

The timeline in Schedule 23 forms part of the Customer Conlract.
See clause 4.1, and Schedule 1, C1.20,

We are not awarc of the Contractor issuing a delay notice under the
compulsory delays procedure sct out in Schedule 24,

The Contractor was selected by the Customer as part of @ competitive
tender process. See clause 5.1,

The Customer Contract refates to completion of a project thal had
been on-going for a number of years, that was late and over-budget.
The Contractor toek over partially completed work. Sce clause 5.2
and Schedule 45,

The Contractor is required Lo proactively make recommendations to
the Customer if it becomes aware of and technology, soflware,
design, process ete should be changed, improved or updated, orif it
becomes aware of a more efficient solution or desipn. See clause 5.9.

If the Contractor’s Workbrain design does not work for non-rostering
agencies, there are major impacts for the Contractor, See Schedule
26, paragraph 4.

It was apreed that unless a document is expressly incorporaied into
the Customer Contract, or relerenced in Schedule 47, then a party
must not rely on it. Bee clause 5,10, We express no opinion in this
document as to whether pre-contractual representations made by the
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John Swinson

Contractor (such as in the response (o the tender) form part of the
Customer Contract,

We are not aware of any breach notices being issued by the
Customer.

Mallesons Stephen Jaques

& Matlesons Staphan Jaques
95447R5_2
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MALLESONS STEPHEN JAQUES

Memorandum of legal advice

Private & Confidential

To Barbara Perroit, CorpTech

From Jolin Swinson, Mallesons Stephen Jaques
Date 25 August 2008

Subject IEM Contract

1  Background

The State of Queensland (“Cusiomer™) entered into a contract with IBM
Australia Lid ("IBM™) on 5 December 2007, appointing 1BM as a prime
contractar for the Shared Services Solutions Program for the Queensland
Government (“the Customer Contract™).

The Customer Contract is ewned and managed by CorpTech.

The Customer Contract requires that IBM build, implement and deliver
certain computer systems, The base computer system is (o be designed and
built on a whole-of-government basis, but implemented on an agency-by-
agency hasis.

As g preliminary point, we note that Mallesons assisted in the negotiation and
preparation of the Customer Contract, but we have not been involved in
substantive issues afler execution of the Customer Contract. We understand
that there have been over 100 agreed contract variations, a number of
Statements of Work have been prepared and added to the Customer Contract,
and there have been many meetings between the partics and reporls and other
documents created. We do not have copies of all contract variations, notices,
reports and documents that may have bearing on the issues discussed below,
For this reason, this document should be treated as a preliminary advice.

2 |BM's Performance To Date

2.1 Overview

Based on oral bricfings given to us, and from the contractual documents and
correspondence that we have been provided with, it would appear that IBM's
performance to date has been woeful.

There appear to be a number of significant issues in relation to JBM’s
performance. Thesc relate to 1BM's performance and management as a
whole, as well as in relation {o individual pieces of work.

@ Mallesons Stephen Jaques | Memorandum of lepal advice
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For examiple, by way of background, one key deliverable under the Customer
Contract is what is known as the Lattice Replacement Project for Queensland
Health, According to the Customer Contract as and when sipned, the agreed
date for payroll go-live was July 2008. (The Lattice Replacement Project
and July 2008 timeline was proposed and recommended by IBM as part of the
tender process.) This soflware has not been delivered. The Customer
Contract has been amended to that the new contractual go-live date is late in
2008. However, on current indieations, 13M will not meet this revised date,
and the new proposed go-live appears to be approximately April 2009,

Other issues include:

() in testing, the sofiware has failed, and is causing delays and rework;
t IBM nol being able to meet agreed milestone dates;

(c) continuous requests by IBM to cxtend agreed milestone dates;

(d) issuing delay notification with incorrect reasons;

(&) blaming the Customer for deluys;

{H not pro-actively managing the project;

{g) not using a visible project management methodology;

{h) not preparing an integrated project schedule;

(i) trying fo justify delays on past events, where IBM did not raise or
manage the “past event” properly at the relevant time;

)] poor performance by 1BM personnel;
k) replacing key personnel without permission;
0] insufficient resourcing by IBM;

(m)  not aceepting accountability for acceptable performance of the Health
payrol] solution;

{n) not providing the Customet with confidence that problems and issues
will be resobved in g timely and satisfactory manner; and

(o) taking a hostile and aggressive approach towards the Customer in
meetings, including attacking Customer personnel individually.

We also note that the work that IBM has been contracted to do is not “rocket
science”, For example, 1BM is implementing a payroll and HR system, using
off-the-shelf soliware, according to a design that was proposed by 1BM.

@ Mallesons Stephen Jaques | Metnorandum of legal advice
1 March 2013
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2.2

2.3

Discussion

The Customer Contract has sirict and enforceable mechanisims to protect the
Customer in the event of poor performance by IBM,

Each of the issues raised in paragraph 2.1 are serious issues that require pro-
active management of IBM by the Cusiomer. If there was only one or two
issues, the best approach would be to manage IBM so that the issues are
resolved commercially, thus maintaining pood working relationships between
the parties. However, when considering all issues as a whole, and that IBM
has had over eight months te “settle in®, it would appear that more serious
steps need to be taken by the Customer at this time,

Additionally, IBM has recently issued two “delay nofices™ under the
Customer Contract, These are being addressed by CorpTech and the
Departments involved.

Accordingly, we provide the following high level recommendations, for
consideration by Queensland Health.

Recommendations

As stated above, we have been briefed at a high level, and have been asked
for recommendations as to how the Customer could addiess this situalion.

It is important to determine what (he Customer wants to achieve, AsIBM’s
performance is not satisfactory, and assuming that the Customer wants to
continue with [BM, the Customer should determine where and how it wants
IBM to iniprove. This may be a combination of strictly enforcing cxisting
contractual rights and negotiating contract variations that improve the
Customer’s posilion, as well as seeking compensation from IBM. With the
end goal in mind, the Customer can tiren determine a strategy (o reach that
poal.

IBM, as an orpanisation, is unlikely to take matiers seriously or devote
sufficient resources (o solving the problems, unless a notice of breach is
issucd. Although this is a serious step, it is not unusual to do this in
eireumstances such as this. This also increases the Customer’s leverage in
any further discussions, and opens the door to discussions about
compensation (rather thai being on the backfoot and having discussions
about additional payments (o 1BM).

If the Customer does not issue a notice of breach (or issues 4 defeclive or
incomplete notice of breach), then (he Customer’s position downstream (if
matters do not improve) will be much weorse. It is always besl to raise issues
in a timely and appropriate manner.

If the Customer wishes (o continue working with IBM, care must be taken nol
to be too hostile or act unreasonably, as IBM may then be less willing to work
to solve prablems and is more likely to go into damage control mode. To
date, we see no evidence of the Customer acting unreasonably when dealing
with IBM.,

As CorpTech is the owner of the Customer Contract, these steps will need to
be taken by CarpTech on a coordinated basis, with input (rom the rclevant

# hhallasons Stephen Jaques Memorandum of ingal advice
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Depariments and Agencies (e.g,, Health, DETA, Housing). We recommend
that the strategy be signed off by the appropriate stakehelders, and executed
In a coordinated and consistent manner. (IBM is likely exert political
pressure, and try (o play one group off against another,)

Broadly, we recommend the following course of action:

(2a)

(b)

()

(d)

©

M

(@)

(h)

John Swinson

Review IBM's performance against the Customer Contract, and
identify all material breaches by IBM.

Review IBM’s performance generally, and identify other failings of
JBM that are impacting the project, that may not necessarily be a
breach of the Customer Contract.

Determine if there are genuine alternatives to having I3M complete
the project,

If there are material breaches by 1BM, issue a notice of material
breach to IBM, and possibly, & demand for compensation for losses
suffered by the Customer.

Mave a very senior person from Government speak with 1BM’s
Australian MD, to point out the seriousness ol these issues,

Determine whether or not to terminate, in whole or in part, the
Customer Contract for material breach by IBM.

Ifit is decided to proceed with IBM, then use the notice of malerial
breach as leverage to negotiate a very tight new contract, new SoW or
amendment.

H'{g) fails, determine whether (o seck compensation from IBM for its
performance o date.

Mallesons Stephen Jaques

# Mallesons Stephen Jeques | Metnorahdum of legal advice
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FILE NOTE

SUBJECT  CORPTECH - IBM MERTING
MATTER 04-5501-4946
DATE 9.10 AM - 29 JANUARY 2009

Commercial in confidence - nof to be distributed outside Queensland Government

Prepared by: Kirsten Bowe and Leasa Crisp

Attendees;

CorpTech - John Beeston (JB), Malcolm Campbell (MC), Chris Bird (CB), Lynclle Adams (LA}
Health - Terry Burns (TB)

Legal - Boyd Backhouse (BB), Leasa Crisp (1.C)

Mallesons - John Swinson (J8), Kirsten Bowe (KB)

IBM - 13ill Doak (BD), Paul Ray (PR)

JB  What we are endeavouring to do:

5 Facilitate discussion;

. We would like lo get this resolved as soon as possible;

. We would like to agree lo a Limetable as scon as possible; and

. Gur intention to come up with workable agreement going forward,

BD  1BM have a high burn rate and want to resolve this quickly toe.
J5  Lawyers for 1BM are not here, so we necd o Tocus on the project issues,
The customer is not happy and assume IBM is not happy either.

Looking for IBM to demonstrate thui it can deliver:

s a robust solution;
. that meets the performance requirements;
. covering everything that is in scope (acknowledging there is some dispute as to

what is in scope and what is out of scope); and

v Service management and abilitics to hand aver maintenance of the selution to
CorpTech.

jvs2
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Concerned ‘gulf” between the partics is too large

Proposal IBM gave;

. compromise position;
) proceed with project on current “scope” and (imetable;
o with delivery end of June

as per CR 129 timetable (in IBM’s view).

Parallel to proceeding with the project on this basis, nepotiate on legal responsibility
for:

. cost allocation; and
& finance integration,

If this proposal is not acceptable then there is no need to discuss any further because
IBM:

» thinks its meeting contractual obligation;

. can’t accept 8 never ending inclusion of changes in scope;

. is working in good faith but can’t continue doing this; and

. thinks it has demonstrated the intent of the CR129 gaics (while

acknowledge that they weren’t actually met) and considers CotpTech’s
failure to pay them for this to be a show of bad faith.

Focus on how to proceed which meets both parties requirements rather than talking
about walking away.

H'moving 1o *legal dispute’ then move to that phase now:
. IBM stop project and focus on dispulte issues
Lets move through issues

What do you think will stop project?

Have schedule and wili work towards it.

But delivery was for November - IBM didn’t meet it

But under eondition precedents in CR 129, IBM have been working in good faith
towards the new project schedule as set out in that CR.

That timetable hasn’t been agreed. Bul can IBM still deliver to that timetable?
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Yes - within the contract,

What do 1BM propase to happen if they don't hit that timetable? Should there be a
commercial risk to IBM, eg liquidated dumages, it 1BM Tail?

Already substantial commereial penalty to IBM because of the fixed price and delay
caused by both partics. No appetite for more commercial penalties than what is
currently in the contract.

1BM believe they substantially met the conditions precedent for CR 129 and
substantially demonsirated that they have a good solution.

How to get performance measurement?
IBM was only able to show a degree of complianec with the condilions precedent
because Health manipulated its business processes io enable IBM to get close to the

gate. How will IBM demonstrate that they can achieve performance requirements.

Yes, did manipulate processes, but proved pragmatically that it is a workable
solution,

Position at Health at level of project, enough Lo continue, good chance to gel a
solution;

But, to go to the finance intcgration issue, need cost allocation for its business.
We think finance integration is in scope

IBM designed a sofution, Health signed off that solution and IBM have now built to
that scope. It isn’t in scope.

Sign off of design is not acceptance that the design is correct, sign off is just
approval o proceed to the next stage.

Isn’t sign off to say the design meets the business requirements?

IBM built o design, not going to go back and redesign now, built to best praciice,

It isn°t how the customer runs its business.

IBM does not consider this is what it was asked to do,

IBM is meant to be delivering best practice.

Surely IBM should look 1o sec how it is done now within the business.

Best practice.

In terms of IBM*s proposal to continue with the project while diseussing liability for

cost allocation and the finance integration in parallel - Will IBM build Health's
required cost allocation now as part of continuation?
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Until agree a new schedule, IBM will continue to build to ofd scope,
Will you build cost allocation to Health’s requircments?

If paying to do extra work, want to discuss at QLD Government, recognition that it
is not best practice and get sign off atl a high level within Government;

Recommend Health does what “the rest ol world” docs (ic standard SAP processes)
rather than automate bad existing process;

Solution currently does cost allocation as per SAP standard processes.

Don’l think we can leave the cost allocation issue out of diseussions and resolution
af the new timelable.

Is 1IBM saying that unless IBM gets more money to do cost allocation as required,
IBM won’t procced?

First we need to work oul wha is responsible for the cost of this - is it in scope?
Yes - but that's a cost issue. Will you build cost allocation?

Are you saying, you will build the Health required cost allocation and then work out
who pays?

FFocus on delivering to current schedule;

Strong recommeindation not to change cost allocation from SAP standard.

Can IBM deliver Health cost allocation requirements in same project timetable.

It will extend out project, optimistically Ociober, bul realistically end January 2010,

On the issue of Best practice - yes, overal] *whole of government” contract requires
best practice.

Howcver, SOW 8 was a specific project to Implement an interim replacement
system;

This was just fo move Health off' [aftice (o mitigate that risk; sce Schedule 23,

The intention was always to put IHealth en an interim solution and then retrofit SAP
standard back into Health afler rolling out to whole of government,

Government requirements - like for like interim lattice replacement system - always
very eear on this.

» SOW 7 solution - authorised (o scope that like for like replacement - surely
this initially requires IBM to scope the current system?

. SOW 7 requires minimal implementation o mitigate risk of lattice
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If can*t implement replacement because ol how work processes operate this should
have been raised at the scoping stage.

IBM’s response 1o the original ITO was that it could do this and implement the
replacement in June 2008, In its response IBM said that it “understood the
requirements” of QLD Health.

SOW 12 - Healih Awards in WorkBrain - (his component would go forward

SOW 8 - not “whole of Government™ - always intended as an interim replacement
solulion,

{ntent to implement SAT with minimal customisation;

Under those boundaries that IBM is building a replacement

IBM developed a design on this hasis and got it signed off by Health
IBM have built (o that design

Now these “new issues™ have been raised just before UAT

If customise SAP finance solution ta mect Health requirements

] doesn’t do anyone any favours
. need lo ensure sign off high up in QLD Health
. not even sure eurrent processes are legal,

We need g process to work oul whether this is in scope or not

We need (o pive a direction to the team - BD wants to tell the tcam to get on with
the project on the basis of the current IBM proposed schedule.

In parailel with this, propose we get the right people in room to discuss scope.
Who are the right people from 1BM and when can they be available- next weck?
Yes they can be available next week - nat sure who vet. Maybs an SAP person?
Would it be helpful to have an independent third person?

Think it would be best to test internally between us first,

Should we get set of documents first so that everyone is working from the same
documents? Tor early next week? Tuesday?

Need (o confirm, but will let us know today.

On what basis is IBM questioning legalily of existing process?
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BD Would need to check with the team, but krow that is an issuc that has been raised.

J5 s If 1BM is recommending existing build, could we get a document on this basis,
including any grounds on which IBM claims that the existing process ave illegal?.

BD Yes, we can do that.

MC  Whal we are after is;

v a robust syslem, that operates on a repeatable basis, delivered within agreed
timehames

. it needs to be supportable by Service Management at Governiment; and

. cost allocation is important

. but we also need cerfainly of the solution and some confidence on that IBM can

deliver these things.

B} We have an agreement with a Project Schedule, contracted deliverables, roles and
= E - * Y
responsible, which are being fulfilled now,

. Thesc are already all in place.

. It CorpTech are asking for extra work, cxira demonstrates (eg gates as per the CR
129 conditions precedent) - IBM is not intevested,

. We alrcady have a contract
IS Back to cost allocation - need to document IBM recommendation
J Recommendation should cover
. lcpalitics
v best practice
v how IBM approach is good or better than current process
PR e Pragmatically, we also necd to deal with an extension of SOW 8. There is an impact

to the process if this is not extended.

. Program office in SOW 2 - finishes tomorrow
o If lage that SOW 2, lose a lot of “horsc power™ of how lo meet timetable
IS e Why renew SOW 27
. Can IBM provide a document on the berefits of extending this SOW?
MC « Role of program office to manage program

Just
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There hasn’t been overall program management on this project.

We have scen delivery in silos, no actual program office oversight. eg - person
managing SOW 5 - didn’{ understand what happened on SOW 12, no
interdependency between silos.

If we agk for information on reporting, don’t get the value of thal repotting

What value getting from extending SOW 27

e CR s
* assistance
° management of sub contractors

Let’s not get down to the nit picking level.
Need o resolve SOW 2 today.

Don’t see why we need {0 go through this process now. The program office was
signed off over a year ago, and they are still required.

If going to make June deadline we need some decisions on these issues now,

There are assumptions in the schedule that IBM will start working on various things
(eg on Tuesday) and they have not started yet!

S0W & - why does CorpTech consider old time table still applies?
Qur position

o condition precedents in CR 129 were not met

° So SOW 8 timetable November 2008 still applies.

50 what is the status of cwrrent schedule?

This is the schedule IBM is working to now in an atlempt o remedy ils breach by
failing to deliver in Noveniber 2008

If we 100k strict fogal view all our costs and IBMs from November 2008 and Project
office costs would all be costs recoverable from 1BM as a result of their delay.

We ate not taking this view, because it isn’t constructive, but this would be the
approach il we did.

So what are the next sieps?

What other issues are there, We have identilicd:

o Cost allocation
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Outstanding payments 1.2 million from SOW 8

How paid for fulure issues

At a high level future payments will be covered off' as part of the discussion on:
“ {limetable; and

. payment plan,,

From customer perspective promised delivery at a fixed price for delivery in
November

IBM haven’t met this, why should the customer pay them untit the work is done?
Because IBM arc producing deliverables,

Also not just 1BM responsibility for delay.

Why should IBM keep working il not CorpTech isn't paying?

There are a lot of other deliverables, why not pay for these?

Point taken but need money.

We need 1o be persuaded why we should pay.

Contractual rights will protect you if we fail o deliver.

Its betier to have the money in our pocket than to sue IBM for ¢ash if they fail,
What happens if don®t have solution in July?

Look at contract - need to discuss with lawyers

Don’t want 1o go back and discuss new payment plan of money apainst dates,
already done this,

Other issucs?

BD  Smaller othet issues:

Acceptance Criteria eic

happy to treat these as BAU and resolve on that basls.

MC Expcels program oftice to start dealing with these issues,

JB  Twao other issues:

Jysd
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1 Commercial handover lo CorpTech comimercial, due last May (SOW 9)
° This now has a higher profile in IBM,

SOW 9, general issues such as;

. watranly ele

. acceptance criteria ele.

This contract has attention of high level in Government, they have formed the view that
IBMs performance has becn very poor

People in IBM also (hink CorpTech’s performance has been very poor,

. Need to have confidence that we'il get working deliverable on time

* May necd to pet through issucs such as SOW 9 before paid. SOW 9 is part of what
gives us confidence on the issue of haid over to the support function.

® Acceptance criteria outstanding since Moy last year - ow can it have taken this
fong?

) Not rising to that!

Second issue

y Performance of pay run process, still an issue
v Don’i want to divert resources but need confidence that pay run is robust
a Main issue is the number of workarounds.

s Seme accepted on basis of getting quicker timetable, 1f now not getting by
end of ihis finaneial year don’t want solution compromised with
workarounds,

. Some of the workarounds are also to deal with existing Lattice functionatity.

® Don’( believe there are current lattice functionality. If pre-existing lattice

functionality should be in scope - agree,

. We need each party (o come back with their big issues for resolution, exchange and
to be discussed.

. Needs a clear message to the team by the end of this week.
» Message - full sleam akead, deliver as soon as possible,
» By what schedule?

. A5 500N AS POSSIBLE
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Can we agree (without prejudice) to June timetable?

By this does IBM mean - do two scope completions?

. hold off on cost allocation until agreement, ie for a day or two; and

. in interim continue with current process and scope excluding dispuled
companent?

Yes.

Not agreeing to change in timetable. But 1BM should continue trying to deliver the
project and if their recommendation is to work (o their proposed timetable, then they
should do that until there is agreement on the outstanding issues.

5o resolve cost allocation by end of next weck?

What aboul SOW 2?

If don’t extend SOW 2 there is no point meeting next week

SOW 2 being discussed today and IBM to demonstraie why exiension is required.
Has an IBM lawyer been allocated to this project?

Yes, Sophie is the IBM Lawyer.

Are you happy for me o call Sophie (o bring her up to date?

Yes,

We will send list of actions from mecting,









